










Sunshine Law from page 11 

The other half: 
public records 

Ohio's Public Records Law, the 
second facet of the state's 
Sunshine Law, has become 
rather sophisticated due to 
recent changes in the law, so it is 
important to contact your law 
director if you have any ques­
tions about a public records 
request received by your munici­
pality or whether a document is, 
in fact, a public record. 

"Public records" are broadly 
defined in the ORC as "records 
kept by any public office." Every 
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municipality must have a public 
records policy that establishes 
standard procedures for 
responding to public records 
requests. 

The policy must include identify­
ing an individual who will serve 
as the municipality's records 
custodian. Additionally, a poster 
describing the public records 
policy must be displayed in a 
conspicuous location . Elected 
officials or an appropriate 
designee also must attend three 
hours of public records law train­
ir:]Q approved by the Ohio 
Attorney General for every term 
of office. 

It's important to note that courts 
interpret the provisions of Ohio's 
Public Records Law in favor of 
broad access and narrowly con­
strue the exceptions discussed 
below. 

Responding to 
public records requests 

Public entities must follow specif­
ic requirements for responding to 
a public records request. Upon 
receipt of such a request, a 
municipality must promptly 
locate the responsive records 
and make them available for 
inspection to the requester dur­
ing regular business hours. The 
time needed to respond to a 
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public records request will 
depend on the particular circum­
stances, such as: 
• The time needed to locate the 
records (i.e., off-site) 
• The time needed to review the 
records (i.e., legal review, if nec­
essary) 
• The time needed to redact or 
remove confidential or privileged 
information (i.e., social security 
numbers). 

If the request involves a large 
number of records, the munici­
pality has the option to disclose 
the records on a "rolling" release. 
For example, if legal counsel 
needs to review 500 requested 
records prior to disclosure, you 
may offer to disclose the records 
in groups of 100. 
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CARC helps auto body shops and 
other small businesses improve 
Ohio's air quality and comply with 
environmental standards 

If you anticipate that it will take a 
considerable amount of time to 
respond to a request, send the 
requester a letter or e-mail, con­
firming receipt of the request. 
The letter also should outline the 
anticipated timeframe for · 
response, advise the requester 
of any costs (i.e., copies, 
postage) and, if some records 
are available, enclose those 
records. 

Under the ORC, you may ask the 
requester to submit the request 
in writing, to identify himself/her­
self, and inquire about the 
intended use of the public 
records but only after disclosing 
to the requester that a written 
request is not mandatory and 
that the requester may decline to 

reveal his or her identity or 

intended use of the records. 

If a requested public record con­
tains information that is exempt 
from disclosure, such as social 
security numbers or attorney­
client privileged communica­
tions, the public office must 
make available all information 
within the public record that is 
not exempt from disclosure. The 
public office must advise the 
requester of any redactions or 
the redactions must be plainly 
visible in the document. 

Many times, a request can be 
vague or too broad or the 
requester cannot reasonably 
identify the public records being 
requested. In such cases, you 

The Clean Air Resource Center (CARC) can help your 
small business find solutions to air quality challenges. 

CARC is an independent, non-regulatory one-stop shop that 
confidentially helps small Ohio businesses navigate the complexities 
of environmental mandates of federal and state agencies. 

CARC also helps businesses utilize tax benefits for financing air 
quality improvement projects through bond financing available 
from the Ohio Air Quality Development Authority (OAQDA). 
For more information, contact CARC at 614-224-3383 or visit 
www.ohioairquality.org. 

Ohio Air Quality 
Development Authority 
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may deny the request and 
advise the requester of the man­
ner in which your municipality 
maintains and accesses its 
records. You then must give the 
requester an opportunity to 
revise and resubmit the request. 

If you deny request in whole or in 
part, you must provide the 
requester with an explanation, 
including legal authority, setting 
forth why the request was 
denied. The explanation must be 
in writing if the request was 
received in writing . 

Preparing the records 

A public office is not required to 
produce a complete duplication 
of an entire database. For exam­
ple, the mayor's court of one of 
our municipal clients received a 
public records request for the 
case information of all criminal 
and traffic cases for an unspeci­
fied period of time. 

We inquired with the court's 
database software provider and 
learned that a summary sheet 
could be printed for each case. 
This summary contained most of 
the information the requester 
wanted. The requester was sat­
isfied with this summary sheet. 
We also asked the requester to 
limit the request to a specific 
timeframe. These efforts saved 
the municipality a lot of time and 
money. 

A public office also is not 
required to create a document in 
response to a public records 
request. Similarly, a public office 
does not have to create a new 
document by searching for and 
compiling information from exist­
ing records . Also a "standing" 
public records request (i.e., next 
month 's council meeting min-
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utes) is not a request for public 
records, because it is a request 
for records that do not exist. 

It is a best practice to document 
everything your municipality 
does in response to a public 
records request in case the 
requester files a lawsuit. Be sure 
to document the date you 
received the request, the name 
of the employee assigned to 
handle it, the format in which the 
records were requested, if 
requester wanted copies and the 
cost and contacts you've made 
with your legal department. 

You also should keep a copy of 
the records you give the 
requester and send a final letter 
to the requester documenting 
that the public records request 
has been fulfilled. 

If the requester wants copies of 
the records, the public office has 
the option to charge the person 
the "actual cost" (not including 
the cost of labor) of copying the 
records and require that the copy 
costs be paid in advance. When 
a requester asks for duplication 
of a large number of public 
records, the public office may 
have the copies made by a pri ­
vate contractor (i.e., Kinkos) and 
charge the requester for the 
costs. 

Additionally, if a requester asks 
to receive the records by mail, 
you may require him or her to 
pay the cost of mailing, in 
advance, whether sent by the 
U.S. postal service or some 
other means. 

Electronic records requests 

It is important to remember that 
electronic records should be 
treated the same as a paper 

record . Electronic records are 
considered to be public records 
if they document the functions of 
the public office, even if they are 
received or sent on the personal 
computer of a public official or 
employee. 

It is not uncommon as part of a 
Sunshine Law public records 
request for a public official to 
have to scour his or her person­
al computer for e-mail corre­
spondence concerning munici­
pal business. To avoid this situa­
tion , it is a best practice to have 
municipal e-mail addresses 
issued to public officials and 
employees solely for the discus­
sion of municipal business. 

When dealing with overbroad 
requests, such as all e-mails 
received or sent by the police 
chief in 2009, try to negotiate 
with the requester in an attempt 
to narrow the request. This can 
be accomplished by adviSing the 
requester of the manner in which 
the records are maintained or 
giving the requester a copy of 
the records retention schedule in 
order to help that individual bet­
ter understand the manner in 
which the municipality's records 
are maintained. 

Exceptions to the rule 

The Public Records Law has 27 
exceptions. The most common 
exceptions are as follows: 
• Medical records 
• Confidential law enforcement 
investigatory records 
• Peace officer, parole officer, 
prosecuting attorney, assistant 
prosecuting attorney, correction­
al employee, youth services 
employee, firefighter, or EMT 
residential and familial informa­
tion 
• Information pertaining to the 
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recreational activities of a per­
son under the age of 18 
• Records in which the release 
of is prohibited by state or feder­
al law (i.e., social security num­
bers; attorney-client privileged 
documents; LEADS reports.) 

Determining if an exception 
applies to a certain record or 
group of records can be a tricky 
task, so it is best to seek the 
advice of your law director prior 
to making such a determination. 

Failing to comply 

There are real consequences for 
violations of the Public Records 
Law. If a requester believes a 
municipality has failed to make 
public records promptly avail­
able, he or she may file a lawsuit 
known as a mandamus action. 
Through this, the court may then 
order your records custodian to 
produce the records or other­
wise comply with the Public 
Records Law and to require your 
office to pay courts costs and 
reasonable attorney's fees. 

If the requester submitted a writ­
ten request for public records by 
hand delivery or certified mail 
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that fai rly described the records 
sought, and the court deter-

. mines that the public office failed 
to comply with the Public 
Records Law, the requester is 
entitled to recover statutory 
damages. Calculation of these 
damages, in the amount of $100 
per day, begins with the day on 
which the requester filed the law­
suit, up to a maximum of $1000. 
A court may reduce an award of 
statutory damages under certain 
circumstances. 

Letting the sunshine in 

Education and planning are the 
key steps to accurately following 
Ohio's Sunshine Law. Being 
informed of the basic principles 
- the Open Meeting Law and 
the Public Records Law - will 
serve you well as you serve your 
municipality and will alert you as 
to when you need to seek the 
advice of your law director. 

As you settle into your newly 
elected position, be sure to famil­
iarize yourself with this important 
law. While the process of 
addressing a request can be 
time consuming, violations can 
be costly, so it's best to start you r 

term in office knowing what to do 
if, more likely - when, a request 
comes your way. 
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