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Show me the money! Bankruptcy claims under Section 503(b)(9) 
Part 7: Getting paid for goods sold 20 days before a customer's bankruptcy 

By Michael D. Zaverton, Esq. 

Businesses that sell raw materials or goods 

on credit often find themselves in financia l 

distress when a customer files for bankruptcy. 

Their access to credit may be reduced when 

the debtor's account is removed from their 

borrowing base. 

Also, their state law reclamation rights 

frequently prove worthless because 

the goods are no longer in the debtor's 

possession, are no longer identifiable or are 

subject to a prior perfected security interest 

in the debtor's inventory. Thus, they often 

have to wait years to get pa id - if they get 

paid at all - pennies on the dollar from the 

debtor's bankruptcy estate. 

As part of the Bankruptcy Abuse Prevention 

and Consumer Protection Act of 2005, 

Congress enacted Bankruptcy Code Section 

503(b)(9) to provide additional protection 

to trade creditors who sell goods on credit. 

That section grants qualifying creditors 

administrative-expense priority for "the value 

of any goods received by the debtor within 

20 days before the commencement of a case 

under this title in which the goods have been 

sold to the debtor in the ord inary course of 

such debtor's business." 

This provision - elevating what was previously 

an unsecured claim last in line for payment to 

an administrative expense that must be paid 

before the claims of most other creditors -

can be a great boon for businesses that sell 

goods on credit, if those businesses timely 

and properly assert their 503(b)(9) claims.' 

SIMPLE LANGUAGE RAISES MANY 
QUESTIONS 

Because many of the terms used in 503(b) 

(9) are not defined in the Bankruptcy Code, 
courts confronted by creditors seeking 

payment priority and debtors seeking to 

limit their administrative expense liabilities 

have been forced to consider the meaning 

of almost every word of the statute. Their 

decisions are establishing the legal standards 

for determining what claims will be granted 

payment priority under 503(b)(9). 
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THE CLAIM MUST BE FOR 'GOODS' 

The term "goods" is not defined in the 

Bankruptcy Code. However, bankruptcy 

courts have uniformly looked to the definition 

of "goods" in Section 2-105(1) of the Uniform 

Commercial Code2 in applying 503(b)(9).3 

That definition provides that goods are "all 

th ings (including specially manufactured 

goods), which are moveable at the time of 

identification to the contract for sale." 

ONLY 'THE VALUE OF GOODS,' NOT 
SERVICES 

In In re GoodV's Familv Clothing Inc., the 

Bankruptcy Court rejected a trade vendor'S 

argument that the services it had provided 

to the debtor during the 20 days before its 

bankruptcy fell within the ambit of Section 

503(b)(9)4 Those services consisted of 

unpacking, inspecting, so rting, ticketing 

and repackag ing apparel the debtor had 

purchased from other vendors. 

Although the court found the UCC's 

definition of "goods" applicable to Section 

hybrid transactions. They have requested a 

determination as to whether the predominant 

purpose of the transaction was the sale of 

goods and have argued that the court must 

deny 503(b)(9) priority status where the main 

purpose of the transaction was the provision 

of services. 

The debtors argue that courts must apply 

the "predominant purpose" test, a test used 

outside of bankruptcy to determine whether 

transactions involving both goods and 

services are subject to the UCc. Under this 

test: 

[Cjourts ... examine the transaction to 

determine whether the sale of goods 

predominates .... "The test for inclusion 

or exclusion is not whether they are 

mixed, but granting that they are mixed, 

whether their predominant factor, their 

thrust, their purpose, reasonably stated, 

is the rendition of service, with goods 

incidentally involved (e.g., contract with 

artist for painting) or is a transaction of 

sale with labor incidentally involved."s 

Section 503(b)(9) can be a great boon for 
businesses that sell goods on credit, if those 

businesses timely and properly assert their claims. 

503(b)(9), it concluded that "goods" could 

not include "services" because the terms 

"goods" and "services" appeared separately 

th roughout the Bankruptcy Code and must, 

therefore, have separate mean ings. Since 

Section 503(b)(9) only referred to "goods," 

the court held that a claim for the services 

the trade vendor had provided could not be 

allowed as a administrative expense in the 

debtor's case. 

BIFURCATION LIKELY 

Some transactions involve the delivery of 

both goods and services. Debtors have 

objected to 503(b)(9) claims involving 

Bankruptcy courts have differed in their 

opinions about whether the predominant­

purpose test applies under Section 503(b) 
(9). 

In In re Plastech Engineered Products the 

Bankruptcy Court concluded that there was 

no need for application of the predominant­

purpose test under 503(b)(9).6 Although the 

court agreed that it was sometimes necessary 

to determine whether a transaction qualified 

as a sa le of goods for purposes of applying 

a particular body of law, it found nothing 

in 503(b)(9) requiring applica tion of the 

predominant-purpose test. 

"The only relevant determination under 
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The Bankruptcy Court rejected the 

wholesaler's argument. Not only had the 

wholesa ler failed to provide any written 

agreement supporting its consignment 

claim, the court determined that the gasoline 

had been "received" outside the 20-day 

period specified in 503(b)(9). 

By its plain language, 503(b)(9) only required 

that the goods be "received" by the debtor. 

Looking to Section 3-103(c) of the UCC for 

defin itiona l guidance, the court held for 

purposes of 503(b)(9) that "receipt" meant 

"taking physical possession" of the gasoline. 

Because the debtors had "received" the 

gasoline Nov. 9, 2007, and not, as the 

wholesa ler had argued, at the time the 

gasoline was sold to their customers, it 

had been in the debtors' possession more 

than 20 days before their bankruptcy. 

Thus, the wholesaler was not entitled to an 

administrative expense under 503(b)(9)n 

GOODS DELIVERED TO A THIRD 
PARTY? 

Does a vendor have a viable 503(b)(9) claim 

when the goods are sold to a debtor but 

actually received by a third party? That issue 

arose in In re Plastech Engineered Products, 

discussed above. During the 20 days before 

Plastech's bankruptcy, Vivitar Inc. sold 

goods to Plastech in the ordinary cou rse of 

the debtor's business. The related invoices 

indicated that the goods were sold to 

The court rejected Vivitar's argument that a 

debtor's receipt of the "value" of the goods 

was sufficient to satisfy 503(b)(9). Looking 

to the language of 503(b)(9), it concluded 

that the word "received" modified the word 

"goods." 

"It is the goods and not the value that must 

be received by the debtor to trigger Section 

503(b)(9)," the court said . "The word value 

in the statute is merely the measure of 

the amount of the 'allowed administrative 

expense' under Section 503(b)(9). The 

statute does not say value received. Instead, 
it says goods received."12 

The court cited other Bankruptcy Code 

provisions that permit claims based upon the 

benefit received by a party from a transfer 

even where such party did not receive the 

transferred property itself. However, the court 

concluded that if Congress had intended 

to base a 503(b)(9) claim on the basis of 

value received, it could easily have done 

so. The court deferred a ruling on Vivitar's 

"construct ive possession" argument pend ing 

the submission of additiona l evidence. 

Shortly thereafter, Plastech and Vivi tar 

ag reed to the allowance of Vivita r's 

503(b)(9) claim in the amount of $75,000. 

Thus, no court has yet resolved the legal 

issue of whether a credi tor has a viable 

503(b)(9) claim when the goods are sold to a 

debtor bu t actually received by a third party. 

Bankruptcy courts have differed in their 
opinions about whether the "predominant purpose" 

test app lies under Section 503(b)(9). 

Pia stech and that Plastech was responsible 

for payment, but they specified that the 

goods were to be sh ipped directly to Johnson 

Controls Inc. at severa l different locations. 

After Plastech's bankruptcy, Vivitar asserted 

a 503(b)(9) claim for $105,000. Plastech 

objected because it had not "received" the 

goods since they had been delivered to and 

received by Johnson Controls. Vivitar argued 

that 503(b)(9) did not require the debtor to 

have received the goods, but on ly the value 

of the goods. Vivitar also argued that the 

requirement of receipt was satisfied so long 

as the debtor had "constructive possession" 

of the goods. 

© 2010 Thomson Reuters 

THE 'VALUE' MEASURED BY 
INVOICE/PURCHASE PRICE 

If a claimant has sa tisfied all the statutory 

elements for an allowable 503(b)(9) claim, 

the amount of that claim is measured by the 

"value" of the goods. "Va lue" is not defined 

in the Bankruptcy Code, but in In re Semcrude 

LP the Bankru ptcy Court held that the invoice 

or purchase price is presumed to be the best 

determinant of value.13 

The court rejected arguments that "value" 

for 503(b)(9) claims should be based on the 

resale price of goods or, if the goods were not 

resold, the current fair market va lue of the 

goods on the effective date of the debtor's 

Chapter 11 plan. It noted, however, that 

this presumption was rebuttable and that 

there might be certain circumstances where 

the purchase or invoice price would not be 

an appropriate or relevant indicator of the 

"value" a debtor received . 

SOLD IN THE ORDINARY COURSE 
OF BUSINESS 

No court has yet determined what Congress 

intended by including the requirement that 

the "goods have been sold to the debtor 

in the ord inary course of such debtor's 

business" in 503(b)(9). 

Courts interpreting 503(b)(9) have uniformly 

looked to the Uniform Commercial Code. 

UCC Section 1-201 defines "buyer in the 

ord inary course of business" as someone 

who "buys goods in good faith, without 

knowledge that the sale violates the rights 

of another person in the goods, and in the 

ordinary course from a person, other than a 

pawnbroker, in the business of selling goods 

of that kind." 

The UCC further indicates that a person buys 

goods in the ordinary course " if the sale to the 

person comports wi th the usual or customary 

practices in the kind of business in which the 

seller is engaged or with the seller's own 

usual or customary practices."14 

The language and purpose of Section 503(b)(9) 

appear to require two things: 

The debtor's independen t decision to 

purchase the goods delivered by the 

seller during the 20 days before its 

bankruptcy, regardless of the terms of 

the sa le. 

The debtor's failure to pay the seller for 

the goods received duri ng this time. 

Limit ing the interpretation of "ordinary 

course of business" in Section 503(b)(9) to 

a determination that the transaction was 

an arm's-leng th commercial transaction 

that occurred in the routine operation of the 

debtor's business would appear to be wholly 

consistent with the provision's language and 
pu rpose .15 ll'1l 

NOTES 

This discussion assumes that most creditors 
seeking payment priority under S03(b)(9) will 
be unsecured creditors of the debtor. One court 
has, however, held that S03(b)(9) is not limited 
to unsecured claims, finding that all claims 
arising from sa les of goods to a debtor in the 
20 days prior to bankruptcy - whether secured 
or unsecured - are entitled to administrative 
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expense priority. In re Brown & Cole Stores, 
375 B.R. 873, 878 (B.A.P. 9th Cir. 2007). 

The Uniform Commercial Code is one of a 
number of uniform acts promulgated as part of 
an effort to harmonize the law of sales and other 
commercial transactions throughout the United 
States and its territories. It has been adopted, 
with minor variations, in 49 states, the District 
of Columbia, Puerto Rico, Guam and the U.s. 
Virgin Islands. Louisiana has enacted most of 
its provisions, except for Article 2, preferring to 
maintain its own civil law tradition to govern the 
sale of goods. The near unanimous nationwide 
adoption of the UCC is frequently cited as a basis 
for using UCC definitions to interpret those terms 
in Section 503(b)(9) that are not defined in the 
Bankruptcy Code. In re Samaritan Alliance LLC, 
No. 07-50735, 2008 WL 2520107 (Bankr. E.D. 
Ky. June 20, 2008); In re Erving Indus., No. 09-
30623, 2010 WL 1416148 at *14 (Bankr. D. Mass. 
Apr. 7, 2010). 

See In re Goody's Family Clothing, 401 B.R. 
131 (Bankr. D. Del. 2009). Nonetheless, creditors 
and debtors have continued to spar over what falls 
within this definition. There have, for example, 
been multiple and conflicting decisions on 
whether electricity delivered to a debtor within 
the 20-day period before bankruptcy constitutes 
a sale of "goods" for Section 503(b)(9) purposes. 
In In re Pilgrim's Pride, 421 B.R. 231, 239 (Bankr. 
N.D. Tex. 2009), the court held that electricity 
was not a "good" for UCC or 503(b)(9) purposes 
because it lacked tangibility. It could not be 
packaged or handled; it did not occupy space; 
and it could not be moved. Similarly, the court 
in In re Samaritan Alliance, 2008 WL 2520107, 
found that the electricity provided by the utility 
was more properly characterized as a "service" 
than a "good" under the UCc. However, in In re 
Erving Industries, 2010 WL 1416148 at *14, the U.S. 
Bankruptcy Court for the District of Massachusetts 
found electricity to be tangible: "Although perhaps 
lacking in corporeal shape and not easily observed, 
electricity really is something, something that can 
be felt (although we are loathe to) and something 
that can be created, measured and stored." Noting 
that electricity was not consumed upon passing 
through the meter, but instead continued to move 
over the customer's wiring until it is ultimately 
put to use, the court determined electricity to be 
moveable at the time it is identified to the contract 
and thus a "good" within the meaning of the UCC 
and 503{b){9). 

In re Goody's, 401 B.R. at l34-l35. 

Princess Cruises v. Gen. Elec. Co., 143 F.3d 
828, 833 (4th Cir. 1998) (quoting Bonebrake v. 
Cox, 499 F.2d 951, 960 (8th Ci r. 1974)). 

In re Plastech Engineered Prods., 397 B.R. 
828, 837 (Bankr. E.D. Mich. 2008). Similarly, the 
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court in Pilgrim's Pride held the predominant­
purpose test inapplicable to 503{b)(9) as 
"Congress, in Section 503{b)(9), did not provide 
any basis for excluding from the section's scope 
goods delivered pursuant to a contract the 
primary thrust of which is provision of services." 
In re Pilgrim's Pride, 421 B.R. at 237. 

In re Circuit City Stores, 416 B.R. 531 (Bankr. 
E.D. Va. 2009). 

In re Modern Metal Prods., No. 08-73908, 
2009 WL 2969762 (Bankr. N.D. Ill. Sept. 16, 
2009). 

In re Goody's, 401 B.R. at 136. 

'0 In re Prigden, No. 07-04531, 2008 WL 
1836950 (Bankr. E.D.N.C. Apr. 22, 2008). 

11 See also In re Circuit City Stores, No. 08-
35653, 2010 WL 1451338 (Bankr. E.D. Va. Apr. 
8, 2010) (rejecting the same "receipt when sold 
to the customer" argument in denying 503{b) 
(9) priority to a $9.3 million claim for consigned 
goods that had been sold during the 20 days prior 
to the debtor's bankruptcy but had been delivered 
to, i.e. , been in debtor's possession, before that 
20 day period.) 

12 In re Plastech Engineered Prods., 2008 WL 
5233014, *2 (Bankr. E.D. Mich . Oct. 7, 2008) 
(No. 08-42417). 

13 In re Semcrude, 416 B.R. 399, 405 (Bankr. D. 
Del. 2009). 

.. U.c.c. § 1-201. In Semcrude, 416 B.R. at 
405, the court, in dicta, observed that 503(b)(9) 
governs treatment of claims in bankruptcy arising 
from certain sales of "goods" and that nothing in 
the Bankruptcy Code or in the legislative history 
suggests that Congress intended that bankruptcy 
courts should look beyond the UCC to construe 
or interpret the provision's terms, concluded 
that courts should look to the UCC definition of 
"ordinary course of business" in interpreting the 
requiremen ls of 503(b)(9). 

15 Recently, in In re Grede Foundries, No. 09-
14337 (Bankr. W.D. Wis.), consolidated Chapter 11 
cases pending in the Western District of Wisconsin, 
the debtors objected to the 503(b){9) claims of 
creditors who had, among other things, changed 
payment terms, changed payment timing and/ 
or required payment on older invoices before 
shipping new products. These objections were 
premised on the argument that courts must 
use the standard for detemlining "the ordinary 
course of business" in preference actions under 
Section 547 of the Bankruptcy Code when 
applying 503(b){9). Although the Bankruptcy 
Court has not yet ruled on this issue, a number 
of reasons exist for rejecting this argument. 
First, the purposes of 547(c)(2) and 503{b){9) are 

different. Section 547(c)(2) permits the recovery 
of preferential payments, specifically payments 
made on unusual or extraordinary terms imposed 
by the seller, to ensure equality of distribution to 
unsecured creditors, while 503{b)(9) is designed to 
encourage and protect trade creditors who extend 
credit to financially troubled businesses. Second, 
if Congress had intended that 503{b){9) payment 
priority be conditioned upon the sale being made 
upon "normal payment terms, payment method, 
payment timeframe, delivery terms and general 
transaction size as established by prior dealings 
between the debtor and the claimant," as the 
Grede Foundries debtors allege, it could have 
easily included such a requirement in 503(b){9) as 
it did in 547{c){2). Finally, to the extent that 547{c) 
(2) may offer any guidance, the language of its first 
prong, requiring that the debt be incurred in the 
ordinary course of business, most closely matches 
the language of 503(b){9). Although there is scant 
case law interpreting the first prong of 547{c){2), 
those decisions indicate that courts generally are 
interested in whether the debt was "incurred in a 
typical, arm's-length commercial transaction that 
occurred in the marketplace or, on the other hand, 
whether it was incurred as an insider arrangement 
with a closely held entity." While debts incurred 
in the "routine operation of the debtor and the 
creditor can be said to have been incurred in the 
ordinary course of each party's business, "a debt 
will not be considered incurred in the ordinary 
course of business if creation of the debt is atypical, 
fraudulent or not consistent with an arms-length 
commercial transaction." 3 COlLIER BANKRUPTCY 
MANUAL '1 547.04[2][a][ii][A] (3d ed 2009). 
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