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ATTORNEYS AT LAW

Overview Of The Department Of Labor’s New Overtime Regulations
For The Classification of Exempt Employees

By Morris L. Hawk

The Department of Labor’s (“DOL”) new
regulations setting forth the “white-collar
exemptions” to the overtime requirements of
the Fair Labor Standards Act (“FLSA”) became
effective on August 23, 2004. The DOLs
overhaul of the white-collar exemptions is
welcome and long overdue. The old
regulations, some of which had not been
altered since 1949, had long been inadequate
to deal with the workforce issues faced by
modern employers and the uncertainty arising
from their application have detrimentally
impacted both employers and employees.
Although the new regulations still present
some ambiguities, they provide some useful
bright-line rules and institute important new
protections for employers that make good-
faith efforts to comply with the law.

Generally, the FLSA requires employers
to pay employees one and a half times their
base pay for all hours worked over forty hours
in a workweek. The “white-collar exemptions”
permit, but do not require, employers to
exempt certain executive, professional,
administrative, outside sales, and computer

employees from this overtime requirement
who: 1) meet defined criteria regarding their
job duties (the “standard duties test”) and
2) are paid a guaranteed minimum salary.
The regulations retain the existing exemptions
but make several significant changes to the
standard duties tests and the salary requirements.

A New Floor And A New Ceiling
For The Salary Requirement

The regulations provide both a new floor
and a new ceiling for the salary requirement.
The new regulations raise the minimum salary
requirement for all exempt classifications from
$155 per week to $455 per week. Accordingly,
all employees who make less than $23,660
per year are entitled to overtime no matter
what their job duties are. On the other end
of the spectrum, all employees making
$100,000 per year or more are exempt from
the overtime requirements so long as they
meet one of the elements of the standard
duties tests for the exempt classifications. For
employees who fall just below this $100,000
limit at the end of the year, employers will



have the opportunity to make a payment
before the next pay period sufficient to make
up the difference and preserve the exemption.

Simplified Tests For
Determining Whether Employees Are
Exempt From Overtime

The regulations also simplify the standard
duties tests for the white-collar exemptions.
For executive employees, the final rules
provide that an employee is exempt from
overtime pay if the employee: 1) has the
primary duty of management of the enterprise
or a recognized department or subdivision;
2) customarily and regularly directs the work
of two or more other full-time employees or
their equivalent; and, 3) has the authority to
hire or fire other employees (or, importantly,
to make recommendations as to hiring, firing,
promotion or other changes of status of other
employees if the recommendations are given
particular weight). Again, it is important to
note that an employee making $100,000 or
more need only meet one element of this test
to be exempt from overtime.

For professional employees, the standard
duties test for learned professionals retains
the requirement that an employee have the
primary duty of performing office or non-
manual work requiring knowledge of an
advanced type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction. In the
health care industry, for example, registered
nurses may be classified as exempt professional
employees because of their possession of a
degree and state certification, so long as their
job duties are consistent with their
professional capabilities. In addition, dental
hygienists and physician assistants who have

completed four years of accredited
professional study may be classified as exempt
professional employees. By contrast, licensed
practical nurses generally do not qualify as
exempt learned professionals.

Some employees who work with computers
are also treated as professional employees.
But a different test is applied to computer
employees. The regulations essentially make
a distinction between repair and manufacture
of hardware (non-exempt) and application
or development of software or programs
(exempt). Accordingly, computer employees
qualify as exempt professional employees so
long as their primary duties consist of any of
the following: 1) the application of systems
analysis techniques and procedures, including
consulting with users, to determine hardware,
software or system functional specifications;
2) the design, development, documentation,
analysis, creation, testing or modification of
computer systems or programs; 3) the design,
documentation, testing, creation or
modification of computer programs related
to machine operating systems; or 4) a
combination of these duties.

The primary duty test for professional
employees has been the subject of some
controversy because it only required that an
employee’s skill be that which is “customarily”
acquired by a prolonged course of specialized
intellectual instruction rather than simply
exempting those who actually obtained a
certain level of education in a specialized
area. This has led to uncertainty concerning
the classifications of employees who have
acquired a high degree of skill at their job
through long experience.



The regulations, as finally drafted, clarify
this issue somewhat. The DOL has included
a special “blue-collar” section in the
regulations that excludes from the white-
collar exemptions any employees who gain
the knowledge to perform manual and
physical work through apprenticeships or
experience, such as members of the skilled
trades, or other non-management production
line or maintenance employees. The
regulations instead note that the “customarily
acquired” language is meant to ensure that,
for example, the occasional chemist who did
not complete his course of study in chemistry
but otherwise performs all of the job duties
of a chemist is properly exempt from the
overtime requirements of the Act.

The DOL did the best it could with the
standard duties test for administrative
employees, but it remains a slippery definition.
Under the old regulations, an employee met
the administrative exemption if the employeeis
primary duty was performing office work
directly related to management policies or
general business operations of the employer
and the employee “customarily and regularly
exercised discretion and independent
judgment”. The new regulations rules replace
the exercise of discretion requirement with
the requirement that an employee’s “primary
duties include the exercise of independent
judgment with respect to matters of
significance.” What constitute ‘matters of

significance” will assuredly be the next legal
battleground for the FLSA.

Reduced Exposure To Employee Lawsuits
The best news for employers is that the

new regulations eliminate two compliance
“trap-doors” that have resulted in much

litigation in the past. First, the new rules
eliminate the “no-docking rule” for exempt
employees. Under the old regulations, an
employer could not deduct an exempt
employee’s pay if that employee was suspended
for disciplinary reasons (unless the employee
violated a safety rule of major significance).
The “no-docking rule” has been the focus of
numerous lawsuits against employers brought
collectively by highly paid managerial and
professional employees who have asserted
that they are entitled to overtime
compensation because one or more of their
fellow employees have been suspended
without pay. The final rules permit unpaid
suspensions of exempt employees of one or
more full days so long as these suspensions
are imposed under a written workplace
conduct policy — for example, a sexual
harassment policy.

Second, the new regulations provide a
“safe harbor” provision for an employer if an
improper deduction is made from an
employee’s salary. Under the old regulations,
a manager who docked the pay of an
otherwise exempt employee (for example, an
engineer) for a partial-day personal absence
could put an employer at risk of losing the
exemption for all of its engineers. Under the
“safe harbor” provision of the new rules, if
an employer has a clearly communicated
policy prohibiting improper deductions that
includes a complaint mechanism for
employees to report violations, reimburses
employees for any improper deductions, and
makes a good faith commitment to comply
in the future, the employer will not lose an
exemption because of an improper deduction
unless the employer willfully violates its own
policy by continuing to make improper
deductions after receiving employee complaints.






