March 26, 2002

Cable Franchise Fees May Be Decreased Due to FCC Ruling

Wearewriting to alert you to arecent FCC decision with seriousimplicationsfor local franchise
authorities. OnMarch 14, 2002, the FCC adopted aDeclaratory Ruling (No. FCC 02-77) inwhichit
determined that cable modem internet access serviceisto be classified asan “information service” under
thefederal Communications Act (rather thana® cable service”). Thisdecision, which waswel comed by
the cableindustry, could impact local government financesand local regulatory authority significantly.

The FCC'sorder includes atentative finding that cable operators should not pay franchisefeeson cable
modem revenues. Currently, local franchising authoritiesreceivefranchisefeesof up to 5% of their cable
operator’ sgrossrevenues. In someareas, the calculation of gross revenues hasincluded revenuesfrom
cable modem service, which may represent asmuch as 20% or more of total grossrevenues (and thus
franchisefees). Further, cable modem revenues are expected to grow substantially inthefuture.

The Declaratory Ruling wasissued in conjunction with aNotice of Proposed Rulemaking (NPRM) which
requests comment on anumber of important local government issuesraised by the FCC'sdecision,
induding:

*Theeffect of the FCC’s classification of cable modem service asaninformation service
upon local regulation of such services, such ascustomer service standardsor “open
access’ reguirements,

*Whether the classification of cable modem serviceasaninformation servicewill require
local governmentsto reimburse cable subscribersfor franchisefees paid inthe past on
cablemodem service;

*Theeffect of the FCC’ s determination upon local right-of-way (ROW) and franchising
iSsues.

The FCC'saction hasalready been challenged in court, and further challenges are expected. For the
most part, cable operators have not yet announced if, how or when they may changetheir policieswith
respect to payment of franchisefees (for instance, changes could be delayed until the FCC rulemaking
processand thelegal challengesare concluded). Althoughitisnot clear at thistime how theseissueswill
eventually beresolved, theissuesat stake areimportant local government interests. The FCC hasinvited
comments, and it only standsto reason that thelouder theloca government voicein therulemaking
process, the better the result may be.

Thisisonly asummary of some of theimportant issuesraised by thisFCC action. Thefull Declaratory
Ruling and NPRM isavailable on the FCC website (www.fcc.gov) in text, .pdf and Word® formats. For
more detailed information or to discusstheseissuesor the comment procedure, please contact us.
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