April 16,2002

Municipal Home Rule and the Public Right-of-Way

On April 1, 2002 the Franklin County Court of Common Pleasissued animportant decision relating to
local control and regulation of public streetsand rights-of-way. Asyou may know, in 1999 the Ohio
Legidatureadopted abill proffered by utility interestsdesigned to striplocal governmentsof most of their
authority over their own streetsand public rights-of-way. The Court declared thislaw uncongtitutional in
itsentirety because the statute was enacted in violation of the Ohio Congtitution, which requiresthat state
legidative enactments consider only one subject at atime (* Single Subject Rule”). Theright-of-way law
wasadopted asa“rider” to the state’ s 855-page omnibus budget bill passed that year.

Moreimportantly, the Court found most of the provisionsof thislaw uncongtitutional on other groundsas
well: 1) becausethey violatethe Home Rulerights of municipalities, and 2) becausethe statuteitsalf was
passed not with any |egitimate regulatory purpose, but for the express purpose of denying citiestheir
congtitutional rights. In brief, the court found that ownership and management of loca streetsand public
right-of-way isamatter of loca salf-government protected by the Ohio Constitution, and that municipai-
tieshave acongtitutional right to own and to reasonably control and regulate their own property (which
includesthe public right-of-way) without interferencefrom the L egidature.

Specificaly, the Court found that:

1) Municipditieshaveaconditutiond right tomanageloca publicrights-of-way andtoregulate
theingtallation, maintenance and operation of utility equipment inthe public right-of-way.

2) Municipalitieshave aconstitutiona right to obtain compensation on behalf of their resi-
dentsfor private, profit-making useof the publicright-of-way by utility companies, andto
protect themselvesvialocd regulationsfrom the damages, costsand other impacts asso-
ciated with private utility usesof theright-of-way.

3) Municipditieshaveacongdtitutiona right, asownersof theland used for streetsand public
rights-of-way, to convey such rightsto others for utility uses (i.e., franchise). The
municipality’sexercise of thisright by reasonably granting or denying consent to usethe
public right-of-way for utility uses cannot beinvaded by the L egidaturewithout avalid
statewide concern. The Court found that statewide concernsidentifiedinprior decisions
(termination of utility service and rate regulation in noncompetitive markets, and some
issuesrelating tointercity and interstate utility service) may till apply, but that no addi-
tional statewide concern existed which would justify thewholesale elimination of local
control attempted by the L egidaturein 1999.

Supportersof utility companies have aready introduced legidation to re-enact thisdraconian law. As
expressed by the Court itself, thislaw eliminatesyour city’sright to protect your public rights-of-way
“from becoming lumpy stripsof patchwork tar and asphalt, under avast network of overhead wires, lined
by utility, telephone, and wirel essphone pol es, not to mention sheds, fenced off utility compounds, switch



boxes, satellitereceivers, and any other new eyesorethat next year’ stechnol ogy, or clever opportunism,
might devise.” If your community isconcerned at all about itsappearance, or isconcerned about the
costsincurred by your general fund asaresult of uncontrolled use of your streetsand public rights-of
wal, you should make your opinionsknown to your representativesin Columbus as soon aspossible.

Further, communitieswishing to preservether resdents’ investment in publicinfrastructuremay wishto
act upon thisrecent vaidation of local rightsby proactively adopting right-of-way standardsin advance
of any new legidation fromthe Ohio Generd Assembly. Asyoumay recdl, the 1999 law “ grandfathered”
pre-existing right-of-way use standards, and thisparticular provision of thelaw wasfound to be reason-
able and non-arbitrary by the Franklin County Court.

If youwouldlikeinformation on any of the above subjects, pleasefed freeto contact any of thefollowing
Walter & Haverfield attorneys.

John H. Gibbon, Esg.
R. Todd Hunt. Esg.
Paul A Janis, Esq.
WilliamR. Hanna, Esq.



