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Adelphia Sale Process Begins

Bankrupt cable television operator Adelphia
has commenced the long-awaited sale of its cable
system assets. On September 21, 2004, Adelphia
announced that it has identified seven (7) clusters of
cable systems for purposes of the sale:
Cleveland/Greater Ohio Valley; Northern New
England/Eastern NewYork; Florida/Southeast; Cali-
fornia/Western; Virginia/Maryland/Colorado
Springs/Kentucky; Pennsylvania; and Western New
York/Connecticut. Adelphia will entertain bids for
the purchase of one or more of these clusters, or for
the entire company.

There has been much speculation about the
likely bidders for Adelphia’s assets. From the
beginning, industry analysts have predicted that Time
Warner, Comcast, and Cox would likely seek to
purchase some or all of Adelphia’s systems. But based
on the clusters identified by Adelphia, bidders may
also include private-equity firms in partnership with
cable-industry veterans currently involved in smaller
cable operators such as Cequel 111 and Bresnan
Communications. Adelphia’s September 21, 2004
press release states that the company has received
significant expressions of interest from prospective
purchasers, and that a number of interested parties
have already signed confidentiality agreements in
connection with pre-bid due diligence efforts. Bids
are expected by the end of 2004, with Adelphia
making its final decisions in early 2005.

It is important that municipalities and other
local franchise authorities begin preparing immediately
for the possibility of a sale and transfer in the first
half of next year. Communities will need to be able
to identify any defaults or breaches by Adelphia under
the current franchise, because Adelphia and/or any
purchaser will be required to cure all defaults (and
to provide adequate assurance of future performance)
in order to finalize the sale of each cable franchise.
For that reason, every Adelphia community should
commence a review of Adelphia’s compliance with
the obligations of the current franchise, including
franchise fee payments, as soon as possible. We will
keep you updated on developments in the Adelphia
bankruptcy and sale process.

Adelphia Franchise Renewal Efforts

Even though Adelphia is in bankruptcy, it
has been proceeding with renewals of its franchise
agreements and has recently renewed franchises in a
number of communities. In fact, Adelphia seems to
have stepped up its efforts to sign new agreements,
where possible, in anticipation of the sale process
discussed above. The franchise renewal process is
governed by the Federal Cable Act. Starting three
years before the expiration of a franchise, a cable
operator has six (6) months to request that a
community commence the franchise renewal process.
When a community receives such a notice letter, it



is required to respond by commencing a franchise
renewal proceeding within six (6) months of receiving
the request letter (even though Adelphia is bankrupt
and will almost certainly be selling its systems). We
have noticed that Adelphia is issuing “formal” renewal
letters vigorously and is also aggressively pursuing
extensions and informal franchise renewals. It is
important that communities respond appropriately
to renewal notice letters in order to protect their
rights under the Cable Act. And any request for an
extension or informal “quickie” renewal should be
carefully scrutinized. Franchise renewals and cable
system sales present excellent opportunities to settle
outstanding issues with the cable operator, for
communities that are prepared.

Victory for City in Franchise Renewal Process case

A federal district court in California has
handed the City of San Jose a victory in its franchise
renewal battle with Comcast. The case was filed after
the City of San Jose determined on a preliminary
basis that Comcast’s cable franchise should not be
renewed, following years of unsuccessful formal and
informal negotiations. Comcast then challenged the
formal franchise renewal procedures established by
the City pursuant to the Federal Cable Act, claiming
that those procedures violated Comcast’s free speech
rights under the First Amendment and its due process
rights under the federal and state constitutions and
the Cable Act.

The heart of the dispute was Comcast’s
refusal to provide additional public, education, and
government (PEG) access channels and an
institutional network (I-Net) identified by the City
as future cable-related needs. The City appointed
a hearing officer to conduct the administrative
proceeding required by the Cable Act and to hear
evidence on certain issues, including the PEG
channels and 1-Net. Under the procedures established
by the City, the hearing officer was to make a
recommendation that City Council would consider
before it reached a final decision on Comcast’s
renewal proposal.

The Court rejected Comcast’s challenge to
the City’s procedures (including the use of a hearing
officer in the administrative proceeding), finding
that they adequately protected Comcast’s due process

rights and did not violate the Cable Act. Further,
the court determined that Comcast’s free speech
rights had not been suppressed in any manner,
because despite the fact that the City identified the
additional PEG channels and 1-Net as future needs,
Comcast had refused to accommodate those needs
in its formal proposal and had made no changes in
programming or channel placement as a result of
the City’s preliminary determination of non-renewal.
Therefore, Comcast was fully exercising its free
speech rights. Finally, the Court held that Comcast’s
challenge was premature, having been brought before
any final action by the City. Should the City’s final
decision be adverse to Comcast, the Court held,
both its constitutional challenge and its Cable Act
claim would be ripe, and the pursuit of judicial relief
appropriate and timely. See Comcast v. City of San
Jose, Case No. 5:03-cv-02532-RS, United States
District Court, Northern District of California.

FCC Tentatively Concludes That CALEA Applies To
Providers of Broadband Internet Access and Voice
Over Internet Protocol (VoIP) Telephone Service

The Communications Assistance for Law
Enforcement Act (CALEA) was enacted in 1994 in
order to preserve the ability of law enforcement
agencies (including local law enforcement) to conduct
lawful electronic surveillance in the wake of
developments such as cellular telephone technology.
CALEA seeks to accomplish its goal by defining the
obligations of telecommunications providers to
enable electronic surveillance by law enforcement,
and requiring the communications industry to
develop and implement surveillance solutions in
concert with the development of new
communications technologies and services. Of course,
the telecommunications revolution has only
accelerated since 1994, with recent developments
involving the convergence of voice, video and data
transported as “packets” of digital data that may be
broken apart and rearranged en route, only to be
reassembled for delivery at their destination. Such
technologies are referred to as “packet-mode”
technologies and include the Internet Protocol (IP)
by which data move through the Internet.

One packet-mode application that has
recently gained prominence is VOIP telephone service,
which allows voice communication to take place as



digital data transported over the Internet. VolP
telephone service has rapidly gained acceptance and
grown in popularity, and is now offered by a number
of providers including major telecommunications
carriers (AT&T), all of the major cable operators,
and VolP startups such as Vonage. In fact, VoIP is
rapidly displacing a substantial portion of telephone
traffic traditionally carried on the public switched
telephone network (sometimes called “plain old
telephone service”).

On August 9, 2004, the FCC released a
Declaratory Ruling and Notice of Proposed
Rulemaking (NPRM) in response to a petition filed
earlier this year by the United States Department of
Justice, the FBI and the Drug Enforcement
Administration. The concern of these agencies was
that the rapid development of technologies such as
VOoIP, coupled with the FCC’s “hands off” approach
to regulating such technologies, has led many
communications providers to claim that their services
are not CALEA-covered and to deploy such services
with little or no interception capability. As a result,
the wiretapping and surveillance capability of law
enforcement at all levels — federal, state and local
— has been compromised. In addition, VoOIP poses
other challenges to law enforcement agencies (and
local law enforcement in particular) such as
administering 911 emergency service. This is because
unlike plain old landline telephones, VoIP uses
telephone numbers that have no physical location.

In the new NPRM, the FCC “tentatively
concludes” that providers of broadband Internet
access service and most VoIP telephony are, indeed,

subject to CALEA. The rationale offered by the
FCC is that these services have or soon will
substantially replace plain old telephone service, and
therefore come within one of the statutory definitions
of services subject to CALEA. While the FCC’s
tentative conclusions should be gratifying to law
enforcement officials, it should be noted that there
is a clear tension between the FCC’s previous
classification of broadband Internet access as an
“information service” under the Communications
Act and a statutory exemption within CALEA for
providers of information services. The proper
regulatory treatment of IP-Enabled services, it would
appear, is still far from settled. The new NPRM
does not clearly and finally resolve these issues and,
in fact, invites comments on them, which will be
due 45 days after the NPRM is published in the
Federal Register. See 7 the Mazter of Communications
Assistance for Law Enforcement Act and Broadband
Access and Services, ET Docket No. 04-295, Notice
of Proposed Rulemaking and Declaratory Ruling,
FCC 04-187 (released August 9, 2004).
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