The FCC Considers Regulation of

New Communications Services
Implications for Municipalities

apid developments in commu-
nications technology are chang-
ing the way Americans interact
with each other and the world. Twenty-
five years ago, who would have imag-
ined the communications tools that
are now taken for granted? E-mail,
voicemail, cellular telephones, elec-

tronic faxing—the list is long and grow-
?

ing. A prominent recent trend is the
convergence of voice, video and data
transported as “packets” of digital data
that may be separated and rearranged
en route, and subsequently reassembled
for delivery at their destination. One
such “packet-mode” technology is the
Internet Protocol (IP) by which data
moves through the Internet. As evi-
denced by the explosion in Internet use
in recent years, “packet-mode” tech-
nologies are quickly supplementing—
and may soon replace—traditional cir-
cuit-mode technologies like “plain old
fashioned telephone service,” or POTS.

While municipalities, like other
users of communications services, ea-
getly await new developments in com-
munications, municipal officials must
keep a watchful eye on the classifica-
tion and regulation of new communi-
cations services. Decisions now being
made at the federal level concerning
the regulatory treatment of various
packet-mode technologies will affect
municipal law enforcement, cable
franchising authority, and finances for
decades to come.

FCC Advances a

Hands-Off Approach

The Federal Communications Commis-
sion (FCC) has recently joined the
issue of the proper treatment of packet-
mode technologies and services. In
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December 2003, the FCC formed the
Internet Policy Working Group to “as-
sist the FCC in identifying, evaluating
and addressing policy issues that will
arise as telecommunications services
move to Internet-based platforms.” In
February 2004, the FCC issued a No-
tice of Proposed Rulemaking, or
NRPM—the first step in the develop-
ment of agency regulations—concern-
ing what it describes as “IP-Enabled
Services,”? including Voice over In-
ternet Protocol {(VoIP) telephony and
other advanced services. VoIP tech-
nology permits voice communications
to be provided over the Internet using
packets of digital data, rather than
over traditional circuit-switched tele-
phone lines.

VoIP technology has been around
for a number of years, but only recently
have voice-quality and latency (delay)
problems been solved; the quality of
VoIP calls now rivals that of POTS calls
placed over the public switched tele-
phone network. VoIP providers gener-
ally offer unlimited local and long-
distance calls for a fixed monthly fee, as
well as advanced calling features un-
available from traditional telephone
companies, such as call transfer, auro-
matic busy-line redial, and multiple ring
(all of a subscriber's phone numbers ring
simultaneously). The first major VoIP
provider, Vonage, now faces competi-
tion from established telecommunica-
tions and cable industry players such as
AT&T and Cablevision, and all of the
major cable operators are expected to
offer VoIP telephony soon. For better
or worse, the VoIP gold rush is on.

Early indicators suggest that mu-
nicipalities may play a minimal role in
regulating packet-mode services. Spe-

cifically, the FCC has already taken the
position that one type of VoIP service
is an “information service” free from
state or local regulation® and now asks,
in the IP-Enabled Services NPRM,
whether all such services should be
treated similarly.* Courts, too, have
held that VoIP telephony cannot be
regulated by states, much less local gov-
ernments.’

As the use of VoIP and similar tech-
nologies increases, classifying such
services as free from state and local regu-
lation forebodes real harm to munici-
palities. Because VoIP telephony uses
phone numbers that have no physical
location, local governments may face
difficulties in administering 911 emer-
gency service. The ability of law en-
forcement agencies to conduct wiretaps
and telephone surveillance is also
threatened. Finally, there is a very real
possibility that cable television pro-
gramming may soon be replaced by
video programming transmitted over
the Internet. Without changes to the
existing legislation, this shift could de-
prive municipalities of their franchising
authority entirely, meaning the poten-
tial loss of billions of dollars in cable
franchise fees. The threats to munici-
pal law enforcement and cable tele-
vision franchising authority will be
examined in tumn.

Law Enforcement
Considerations

Regulatory classification of packet mode
technologies, including VoIP, will sig-
nificantly affect the ability of local,
state, and federal law enforcement agen-
cies to combat crime and terrorism by
conducting lawful electronic surveil-
lance. Depending on how such tech-




nologies are classified, the Communi-
cations Assistance for Law Enforcement
ActS(CALEA), enacted in 1994 to pre-
serve law enforcement’s ability to con-
duct such surveillance despite changes
in technology, may or may not apply.

By way of background, Congress
passed the Omnibus Crime Control and
Safe Streets Act’ (OCCSSA), provid-
ing the procedures governing electronic
surveillance by law enforcement, in
1968. Two years later, Congress estab-
lished thar it was the duty of communi-
cations service providers to supply
the technical assistance necessary to
enable lawful electronic surveillance
intercepts.®In 1986, Congress passed
the Electronic Communications Pri-
vacy Act’ (ECPA) to clarify that the
OCCSSA covered emerging electronic
communications tools, such as cellu-
lar telephones, pagers, facsimiles, and
e-mail.

Of course, in 1986, the communi-

cations revolution was just warming up.
By 1994, cell phones and facsimiles
were old news. Recognizing that tech-
nology and the telecommunications in-
dustry would continue to evolve, Con-
gress enacted CALEA to preserve law
enforcement’s ability to conduct lawful
electronic surveillance. The Act gave
law enforcement no new or additional
surveillance authority; rather, it sought
to accomplish its purpose by better de-
fining the obligations of telecommuni-
cations providers to furnish electronic
surveillance capabilities, and by requir-
ing the industry to develop and deploy
CALEA intercept solutions for new
technologies.

According to law enforcement au-
thorities, CALEA’s goals have not been
realized. On March 10, 2004, the
United States Department of Justice,
the Drug Enforcement Administration,
and the Federal Bureau of Investigation
jointly petitioned the FCC for an expe-
dited rulemaking concerning CALEA’s
application to new communications
technologies.!® The problem is that
CALEA applies only to “telecommuni-
cations carriers” as they are defined in
the Act.!! Although CALEA defines
“telecommunications carrier” more
broadly than does the Communications
Act of 1934, FCC decisions concern-
ing new technologies have created a

situation in which CALEA’s scope is un-
clear.” The Joint Petition notes that
“many entities...claim that they and/or
their services are not CALEA -covered,
and...roll out new services with mini-
mal, if any, interception capabilities.”!
Asaresult, “[t}he ability of federal, state,
and local law enforcement to carry out
critical electronic surveillance is being
compromised today by providers who
have failed to implement CALEA-com-
pliant intercept capabilities. Communi-
cations among surveillance targets are
being lost, and associated call-identify-
ing information is not being provided”
in a timely way.!®

Accordingly, the Joint Petition asks
the FCC to, among other things, iden-
tify the types of services and entities that
are subject to CALEA; to identify ser-
vices that are considered “packet-mode
services;” to declare that broadband ac-

cess and broadband telephony services -

are subject to CALEA; and to adopt
rules to easily identify new CALEA-
covered services and providers.!® Such
relief, claims the Joint Petition, would
put “both law enforcement and
industry...on notice with respect to
CALEA obligations and compliance.”!
Because the FCC has already gone on
record as favoring a light regulatory
touch with respect to VoIP, the Joint
Petition argues that the very different
definitions of “telecommunications”
used in CALEA and the Communica-
tions Act permit the FCC to declare
that IP-enabled services are subject to
CALEA without necessarily finding
that they are subject to common-
carriage rules under the Communica-
tions Act.!8

In response to the Joint Petition,
the FCC recently released a new NPRM
and Declaratory Ruling in which it
“tentatively concludes,” among other

things, that: (1) CALEA’ definition of

“telecommunications carrier” was in-
tended by Congress to be broader than
the Communications Act’s definition;
and (2) facilities-based providers of
broadband Internet access service are,
indeed, subject to CALEA.!" The Com-
mission stresses “that [these] tentative
conclusions...in no way predispose how
the Commission may proceed with re-
spect to adopting a regulatory frame-
work for [IP-enabled] and broadband
services or determining their legal clas-
sification under the Communications
Act.” ¢ is clear that the issues raised
in the Joint Petition will not be finally
resolved for some rime.

Finally, it is important to consider
that the packet-mode world may not,
at present, be interoperable with, or sup-
portive of, fundamental safety and se-
curity communications functions such
as basic 911 service (in place since
1965 and “Enhanced 9117 (E911) ca-
pability, whereby a caller’s callback
number and physical location are pro-
vided to the recipient of a 911 emer-
gency call.?? The FCC seeks comment
on these issues in the IP-Enabled Ser-
vices NPRM referred to earlier.

For municipal law enforcement of-
ficials tasked with front-line homeland
security and “first responder” responsi-
bilities, the current debate is extremely
important. Should the FCC fail to give
serious consideration to the arguments
of the law enforcement agencies, mu-
nicipal and other law enforcement au-
thorities will soon face very serious chal-
lenges to the proper performance of
their duties.”

Cable Television

Regulatory Considerations

Another bastion of municipal author-

ity threatened even more seriously than

law enforcement is cable television
continued on page 8
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regulatory authority. Under the Com-
munications Act, a municipality may
require that a cable television provider
within the city obtain a franchise?* and
pay a fee of up to five percent of the
provider’s annual gross revenues from
cable service in connection with such a
franchise.? The migration of commu-
nications to packet-mode platforms has
not bypassed the cable industry, how-
ever, and poses a very real threat to
municipal franchise fees and to munici-
pal franchising authority itself, depend-
ing upon how the FCC and/or Congress
decide to classify and regulate IP-
enabled services. The short history of
municipal regulation of cable modem
service is illustrative.

Cable modem service refers to
“broadband” or high-speed access to the
Internet, provided over the same cable
network used for television signals.
Cable modem service and digital sub-
scriber line (DSL) telephone service are
the two principal methods of providing
broadband Internet access. Broadband
service permits rapid downloads and fa-
cilitates use of the Internet’s advanced
features (e.g., streaming video). In the
late 1990s, municipalities negotiated
hard to require cable operators to
provide cable modem service, which
increasingly came to be seen as an eco-
nomic development tool, making a
community more attractive to busi-
nesses, residents and institutions. As
cable modem service penetration in-
creased, so did the revenues from sub-
scriptions to such service, often priced
at $40 to $50 per month. Indeed, the
growth in cable modem revenues
quickly led to increases in franchise
fees paid to municipalities. In 2002, it
was estimated that franchise fees
on cable modem service would reach
$300 million.%

But courts considering the proper
regulatory classification of cable modem
service—i.e., whether it should be con-
sidered a “cable service,”’ a “telecom-
munications service,”? or an “informa-
tion service”? as those terms are defined
by the Communications Act—reached
different results.®® Partly in an attempt
to reconcile these different resuls, in
2000, the FCC issued a notice of inquiry
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(NOI) concerning cable modem and
high-speed Internet access service,* ask-
ing specifically if it should be consid-
ered a cable service, a telecommunica-
tions service, a different service or a
hybrid service. On March 15, 2002, the
FCC issued a Declaratory Ruling, to-
gether with a NPRM, in which it
concluded that “cable modem service,
as...currently offered, is properly classi-
fied as an interstate information ser-
vice, not as a cable service, and that
there is no separate offering of tele-
communications service.”? This classi-
fication of cable modem service meant
that, to the extent that cable operators
provided high-speed cable modem
Internet access service, they would not
be subject to regulation as cable provid-
ers under Title VI of the Communica-
tions Act or as common carriers provid-
ing telecommunications under Title II
of the Act, but rather, would be consid-
ered as providers of an “information ser-
vice” under the lenient framework of
Title L.

The result of the FCC’s decision
was that nearly every major cable op-
erator immediately stopped paying fran-
chise fees on cable modem revenues.
The FCC’s decision was appealed to the
U.S. Court of Appeals for the Ninth
Circuit, but that court, determining it-
self to be bound by its decision in AT&T
v. City of Portland,® reversed in part,
holding (again) that cable modem ser-
vice was not a cable service but was, in-
stead, part telecommunications service
and part information service.* Petitions
for en banc rehearing filed separately by
the FCC and a coalition of local gov-
ernment advocates (including IMLA)
were denied.” The current deadline to
seek certiorari from the United States
Supreme Court was August 30, 2004;
the Ninth Circuit’s decision remains
stayed pending possible appeal. Mean-
while, municipalities and other local
franchise authorities continue to miss
out on desperately needed cable modem
franchise fees.

New Developments

Even worse news may be coming-—the
possibility that municipalities will lose
franchise fees from traditional cable
television service. How would these fees
be lost? Because broadband Internet

access enables high quality web-stream-
ing of audio and video content, cable
television programming may soon be
provided over the Internet. The IP-En-
abled Services NPRM specifically points
out that an Internet Protocol Television
(IPTV) product, expected to support
advanced television services such as in-
reractive television, HDTV and mul-
tiple pictures-in-picture, is already be-
ing tested ¢ If IPTV is launched success-
fully and if, like cable modem service,
it is considered an information service,
municipalities would have no author-
ity under current law to franchise IPTV
service, to regulate [IPTV customer ser-
vice, or to collect franchise fees on [PTV
revenues. In addition to the obvious fi-
nancial risk posed by such a scenario, it
is important to remember that it is
through the cable franchising process
that municipalities are able to require
channel space for Public, Educational
and Governmental Access (PEG) use,
and to require support and equipment
to enable community-focused PEG
programming. Finally, municipalities
may suffer additional financial burdens
indirectly if states (which often have
authority to tax telecommunications)
are unable to tax or regulate the new
communications services that will even-
tually replace traditional communica-
tions services like POTS. Municipal
officials know only too well that as
state budgets shrink, municipalities
feel the squeeze.

Conclusion

The world of communications con-
tinues to change and regulators, despite
their struggle to keep up with tech-
nology, are falling further behind. The
framework for the regulation of com-
munications is primarily developed at
the federal level, particularly at the
FCC. It is more important than ever
that municipal officials become in-
formed about the FCC's activities and
other federal level attempts to address
developing communications tech-
nologies and to incorporate them into
law and policy. A failure to keep abreast
of such policy developments—indeed,
to participate, when possible, in the
processes from which they result—
may have significant and lasting con-
sequences for municipalities.







