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Introduction

Since early 2005, more than a 
half-dozen bills or draft bills 
have been introduced in 
Congress that would limit or 
abolish the authority of cities 
and villages to require cable 
operators to obtain a cable 
television franchise in return 
for use of the public right-of-
way (ROW) to provide cable 
services.  The historical ability 
to require a franchise is the 
key to a number of benefits 
that cities and villages 
routinely obtain as 
compensation for occupancy 
of the ROW, including:  the 
payment of franchise fees of 
up to 5% of a cable operator’s 
gross revenues; institutional 
networks (I-Nets) providing 
voice, video and data
communications among 
governmental facilities; 
channels devoted to 
noncommercial public, 
educational and governmental 
(PEG) access programming; 
and financial support for 
equipment and studios for use 
of such PEG channels.  In 
addition, cable franchise 
agreements permit LFAs to 
ensure that streets are 
properly repaired, that 
appropriate construction 

standards and practices are 
followed, and that residents 
are treated in a fair and non-
discriminatory manner by 
these private companies 
using the PROW to earn 
substantial profits.  

The bills attempting to limit 
franchise authority jeopardize 
municipal franchise fees, 
protection of the ROW, and 
the opportunity to obtain PEG 
and I-Net commitments.  
Although none of them has 
advanced too far to date, 
newer franchising reform bills 
have been introduced in both 
the U.S. House of 
Representatives and in the 
U.S. Senate that appear to be 
more carefully crafted than 
earlier ones, which may have 
a greater chance of eventual 
passage.  To understand this 
growing effort to deprive 
municipalities and other LFAs 
of their cable franchise 
authority, one needs to 
understand the technological 
and market forces driving it. 

The Basics of Cable
Competition
(or the Lack Of It)

It's generally accepted in our 
society that "competition is 
good."  But Ohio communities 
have long bemoaned a lack of 

cable competition for their 
residents — and for good 
reason.  Several credible 
studies have found that 
competition between multi-
channel video providers within 
a franchise area leads to 
lower rates and better quality 
service, including a 2003 U.S. 
General Accountability Office 
(GAO) study.  The 2003 GAO 
study determined that the 
competition to cable television 
providers from direct 
broadcast satellite (DBS) 
providers (which now have 
over 25% of the multichannel 
video market nationwide) had 
the effect of lowering cable 
rates slightly.  But in 
communities where there was 
competition between two 
wireline multichannel video 
service providers — i.e., in 
those communities with two 
competing cable television 
operators — rates were 
“substantially lowered,” to the 
tune of 15 percent.  In 2004, 
another GAO study found that 
in communities where a new 
cable operator had entered 
the market (an “overbuild”), 
rates were 23 percent lower 
on average, and were 
accompanied by higher 
quality service as well.
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Very few communities have 
enjoyed the benefits of 
competing cable providers, 
though.  In fact the GAO and 
the Federal Communications 
Commission (FCC) estimated 
that in 2002, there was 
wireline cable competition in
only 2% of cable franchise 
areas! As a result of this lack 
of competition and other 
factors, cable television rates 
— as local officials know and 
have heard from residents —
have increased substantially 
and regularly.  In fact, from 
1998 to 2004, the FCC has 
reported that cable rates rose 
an average of 7.5% per year, 
while the annual rate of 
inflation for those years was 
quite low, between 1.5% and 
3.4%.

New Competition Is
Coming –
For Better & For Worse

Now, due to technological 
developments in the 
telecommunications industry, 
it appears likely that many 
more communities may soon 
have wireline competition for 
cable television services.  But 
the competition won’t be 
coming from traditional cable 
companies seeking to 
overbuild a franchise area 
already served by an 
incumbent cable operator.  
Instead, it will be coming from 
telephone companies that are 
currently plagued by 
challenges to their historical 
dominance over the provision 
of telephone service.  And the 
telephone companies’ game 
plan for gaining access to the 
ROW to deploy their new 
television service may bring to 
mind the old saying, “Be 
careful what you ask for – you 
might get it.”

Voice over Internet
Protocol Technology
Changes the Telephone
Industry

The problem for the telephone 
companies is that the 
development of Voice Over 
Internet Protocol (VoIP) 
technology has meant that 
telephone service can be 
provided by companies that 
have never needed to invest 
in putting up telephone poles 
or stringing miles of telephone 
lines from pole to pole.  And 
as VoIP technology has 
improved, the annoyances 
that previously hindered its 
widespread adoption, such as 
delays, echoes, and voice 
quality problems, have largely 
disappeared.  Today, the 
quality of VoIP telephone calls 
rivals that of calls placed over 
plain old telephone lines.  
Thus VoIP providers have 
sprouted up overnight and 
have quickly signed up 
millions of customers 
attracted by low flat-fee 
unlimited calling 
arrangements and special 
features — such as call 
transferring, automatic busy-
line redialing, voicemails that 
can be accessed over the 
computer like e-mail, and 
multiple ring (all of a 
customer’s phone numbers 
ring simultaneously).  

Even worse for the telephone 
companies is the fact that 
cable television operators, 
which made large 
investments to upgrade their 
cable systems with fiber 
optics over the last decade, 
can now compete quite 
effectively with the telephone 
companies in the telephony 
market, with little additional 
cost, by virtue of VoIP.  
Nearly every major cable 

operator now offers VoIP 
telephone service and the 
cable operators are now 
heavily promoting “bundles” of 
voice, video and high-speed 
Internet access service at a 
discounted rate.  As an 
example of the rapid and 
accelerating deployment of 
VoIP telephony by the cable 
industry, consider that the 
country’s largest cable 
operator, Comcast, on May 1, 
2006 reported first quarter 
results showing 211,000 new 
VoIP customers for the 
quarter, more than were 
added by it during all of 2005.  
The second-largest (but much 
smaller) cable operator, Time 
Warner Cable, on May 3, 
2006 reported that it had 
added 270,000 digital 
telephone subscribers for the 
first quarter of 2006. 

All of these factors add up to 
a very uncertain future for the 
telephone companies.  They 
realize that as consumers 
become more comfortable 
with the idea of convergent 
communications technologies 
and providers, allegiance to 
the phone companies 
decreases.  They know that 
the future of marketing 
telecommunications lies in the 
promotion of bundled 
services.  And they know that 
they are unable to offer the 
same bundle of services as 
the cable companies.  While 
they may have an advantage 
in their ownership and 
association with cellular 
telephone service providers, 
they are at a distinct 
disadvantage when it comes 
to cable television.  
Telephone companies have 
had some success through 
the stop-gap strategy of 
forming alliances with the 
DBS satellite-dish providers, 



MAY/JUNE 2006

but this short term fix delivers 
minimal revenues and is 
inconsistent with their long 
term strategies.  Moreover, 
marketing and reselling 
arrangements with DBS 
operators do nothing to help 
the telephone companies 
combat the superiority of 
cable modem internet access 
service over the digital 
subscriber line (DSL) internet 
access service that telephone 
companies offer as their 
competing high speed data 
service, further weakening the 
telephone companies’ 
“bundles” of services from a 
competitive standpoint.

Telephone Companies
Decide to Fight Wire
With Wire –
And to Change the Law

To fight back and to succeed, 
the telephone companies —
most notably Verizon and 
AT&T (formerly SBC) —have 
concluded that they must 
invest heavily in system 
upgrades that will enable 
them to provide a wireline-
based television service as 
well as a high-speed internet 
access/data service that is 
truly competitive with cable 
modem service.  Verizon’s 
television project is called 
FiOS (an acronym for Fiber 
Optic Service).  FiOS is 
considered a fiber to the 
premises (FTTP) project, 
because Verizon will install 
fiber directly to the subscriber 
premise.  FiOS television 
service will include hundreds 
of television channels, 
including high definition (HD) 
and on-demand channels, 
and internet access speeds of 
up to 30 megabits per second 
for downloads.  AT&T, for its 
part, has launched “Project 
Lightspeed,” an upgrade 
which will permit AT&T to 
offer a television and high 

speed modem service it calls 
“U-Verse,” which AT&T 
promises will provide 
capacities and services 
similar to the rival FiOS 
service.  Project Lightspeed, 
for the most part, is a fiber to 
the node (FTTN) project; the 
lines transmitting the service 
from the node to the 
subscriber premise will be 
twisted copper lines rather 
than fiber optic.

The fly in the ointment for 
AT&T and Verizon is that to 
provide cable service and 
compete with the cable 
industry under existing federal 
law, they will first need to 
obtain permission from local 
franchise authorities (LFAs) to 
use the ROW.  The Federal 
Cable Act requires that a 
franchise be obtained before 
a cable operator provides 
cable service through its 
cable system.  AT&T and 
Verizon have argued that 
applying the requirement to 
obtain cable franchises to 
them will doom their television 
plans and will deprive millions 
of consumers of the benefits 
that competition in cable 
television would bring.  
Indeed, they claim that the 
sheer number of franchises 
that must be individually 
negotiated with LFAs, and the 
existence of “level playing 
field” provisions in current 
cable franchise agreements 
(which can be construed to 
require them to match 
community commitments 
made by incumbent cable 
operators) constitute a 
“disincentive” to enter the 
market at all.  In particular, 
they have contended that 
requiring them to build out 
and serve an entire franchise 
area, as cable companies 
have been required to do, is a 
burden and an impediment to 

their plans to provide a 
competitive video product.

Therefore, AT&T and Verizon 
have determined to try to 
have fundamental changes 
made to the laws of cable 
franchising.  They and 
telephone industry lobbying 
groups have worked hard in 
Washington, D.C. and in 
statehouses around the 
country to convince legislators 
to overhaul the current cable 
franchising regulatory regime.  
Quite simply, they seek 
changes in federal law that 
would allow them to provide 
cable service in a community, 
using public ROW, without the 
community’s permission.  Two 
pending bills appear, at this 
moment in time, to be the 
current frontrunners.

COPE:  The
Communications 
Opportunity, Promotion
and Enhancement Act
of 2006 (H.R. 5252)

This House bill, introduced by 
Representative Joe Barton of 
Texas, would completely 
overhaul the current federal 
regulatory scheme governing 
cable franchising, permitting 
new multichannel video 
providers to obtain a national 
franchise.  COPE purports to 
preserve a franchise fee of up 
to 5%, but the definition of 
“gross revenues” upon which 
franchise fees are calculated 
is not as good as that in many 
current franchise agreements 
and may except some 
important revenue streams 
from franchise fees.  Under 
COPE, 1% of gross revenues 
may be required for PEG 
access channel support, and 
existing PEG channels would 
continue in place.  There is a 
conspicuous lack of any 
requirement upon those 
operating under a national 
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franchise to build out and 
provide service to all parts of 
a given community, 
apparently on the rationale 
that “market forces” will take 
care of that issue, and local 
consumer protection 
requirements are preempted.  
Incumbent cable operators 
would be permitted to 
abandon their existing 
franchise and operate under a 
national franchise when a
competing cable service 
becomes available in the 
franchise area.  COPE 
cleared the House Energy 
and Commerce Committee on 
April 26, 2006 and was 
scheduled for a House floor 
vote the first week of May 
2006.  That vote was 
indefinitely delayed, however, 
when the House Judiciary 
Committee sought a referral 
of the bill prior to any vote.  
As of May 15, 2006, no 
decision has been made on 
whether the Judiciary 
Committee should have an 
opportunity to formally review 
the bill.

Communications, 
Consumers’ Choice and
Broadband Deployment
Act of 2006 (S. 2686)

On May 1, 2006, Senator Ted 
Stevens of Alaska introduced 
the Communications, 
Consumers' Choice and 
Broadband Deployment Act of 
2006, S. 2686.  Under the 
Stevens bill, which is co-
sponsored by Sen. Daniel 
Inouye, “cable service” will be 
known as “video service” and 
“cable operators” become 
“video service operators.”  
The bill directs the FCC to 
issue regulations to 
implement a standard national 
franchising scheme and to 
develop a standard form of 

video service franchise.  An 
LFA would be required to 
grant a franchise within 30 
days of application, or the 
application would be deemed 
approved by operation of law.  
The LFA would be permitted 
to provide limited input into 
the standard franchise, 
essentially “filling in the 
blanks” for items such as the 
term of the agreement (terms 
of 5-15 years would be 
permitted), franchise fee (up 
to 5% of gross video service 
revenues permitted), and 
PEG and/or I-NET support of 
up to 1% of gross revenues.  
Like the COPE bill, the 
Senate bill is devoid of any 
requirements that whole 
communities be built-out and 
served by the operator. 

State Bills

If the telephone companies 
are unsuccessful at the 
federal level (or as long as 
they are unsuccessful at that 
level) they will undoubtedly
continue to pursue relief at 
the state level, where they 
have had some success 
already.  Although no bill has 
yet been introduced in Ohio, it 
is probably only a matter of 
time.  Consider:

• A statewide franchise bill 
was signed into law in Texas 
in September 2005.  The 
Texas law requires cable 
operators to comply with 
existing franchises until the 
end of the franchise term.

• In Virginia, the State 
Constitution expressly confers 
upon local governments the 
right to require consent for 
use of the ROW and thus 
would invalidate a statewide 
franchising law.  To get 
around this impediment, a bill 

was passed in February 2006 
that would streamline the 
franchise process by 
permitting new cable 
operators to elect to receive a 
standard franchise or to try to 
negotiate with the local 
government.  If a negotiated 
agreement isn’t reached in 45 
days, the operator can elect 
back to the standard franchise 
form of consent from the LFA.

• Indiana’s legislature passed 
a statewide franchise bill in 
February 2006 that was 
signed by the state’s governor 
on March 14, 2006.  The 
Indiana Utility Regulatory 
Commission will be the sole 
video franchising authority in 
the state and cable providers 
are permitted to opt out of 
existing franchise agreements 
in order to elect into the 
statewide franchise system.

• A statewide franchise bill 
appears close to finalization in 
New Jersey, and franchise 
reform bills have also been 
introduced and/or are pending 
in Florida, Kansas, Maine, 
Missouri, New York, North 
Carolina and South Carolina.

What Does The Future
Hold and What Can
Municipalities Do About It?

While pushing for the laws to 
be changed, Verizon and 
AT&T have approached the 
issue of franchises quite 
differently where cable 
franchises are still required.  
Verizon has taken a more 
diplomatic or pragmatic 
approach and has sought to 
negotiate franchise 
agreements where it intends 
to deploy its FiOS service. 
Nationally, Verizon appears to 
be out in front of AT&T at this 
point, having signed a number 
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of local franchise agreements 
to provide FiOS TV and, 
indeed, providing service on a 
commercial basis since late 
2005.  

AT&T, which is not yet 
providing its television service 
commercially anywhere, has 
taken a harder line.  
Originally, it was reported that 
AT&T did not intend to seek 
franchise agreements 
anywhere or talk with 
communities where it 
intended to deploy Project 
Lightspeed because AT&T 
believes that it U-Verse 
service is not a cable service 
under federal law and 
therefore is not subject to the 
cable franchising requirement.  
Indeed, AT&T has 
commenced litigation against 
communities in California and 
Illinois that have either 
attempted to require a cable 
franchise agreement or have 
enacted moratoria on the 
issuance of PROW permits to 
determine whether AT&T's 
"Project Lightspeed" should or 
should not be subject to cable 
franchising requirements.  
Over the last few months, 
however, AT&T has begun to 
engage in discussions with 
communities about whether 
there is some sort of 
agreement or arrangement 
other than a franchise 
agreement that might be 
acceptable to the community.  
Such proposed agreements 
are being referred to as 
"Video Competition 
Agreements," "Public Benefits 
Agreements" or, in some 
cases, a "Memorandum of 
Understanding."  Still other 
communities are considering 
ordinances that purport to 
govern all video providers 
including traditional cable 
television providers and video 
providers that claim that they 

are not subject to the cable 
franchising laws. 

Recommendation No. 1:
Seek a Franchise
Agreement Where Possible

It would behoove 
communities that may be 
approached by Verizon or 
another telephone company 
seeking a franchise 
agreement to try to reach an 
agreement as soon as 
possible, in light of the 
potential for major changes in 
the cable franchising 
regulatory scheme at the 
federal level.  Although 
Congress is not constrained 
in the same way that the Ohio 
legislature would be from 
enacting laws that impair or 
abrogate existing contracts, it 
appears likely that Congress, 
if it acts in this arena, may 
permit existing franchise 
agreements to remain in 
place either through their term 
or at least until a competing 
video service provider begins 
providing service in the 
community.  (Thus 
communities with cable 
franchise agreements ripe for 
renewal, too, would be well-
served to try to renew such 
agreements on an expedited 
basis.)

Recommendation No. 2:
Carefully Consider ROW
Impact Issues

Communities approached by 
AT&T should consider 
carefully any permits for 
PROW installations and 
should determine how to 
approach the issue of whether 
a cable franchise or other 
type of agreement should be 
required.  The equipment that 
AT&T has, to date, proposed 
to place in the ROW in 
connection with its Project 
Lightspeed is not insubstantial 

in size and may present line 
of sight, aesthetic, 
landscaping and other siting 
issues that will require study.  
This is particularly true in light 
of the fact that AT&T's plans 
require one set of equipment 
cabinets for every 200 homes 
to be served (so that a 
community can estimate how 
many equipment cabinet 
locations will be required by 
dividing the number of 
households in the community 
by 200).  A community's 
ordinances  governing its 
public ROW and permits for 
occupation of same should be 
reviewed to determine their 
applicability; communities that 
do not, as yet, have 
comprehensive ROW 
ordinances in place may wish 
to consider enacting them 
soon to help assure that siting 
and other issues are 
approached in a 
programmatic way.  (Of 
course, Verizon's FiOS 
project, too, impacts the 
ROW, but such concerns can 
be readily addressed in the 
context of the cable franchise 
agreement.)

Recommendation No. 3:
Be Aware of Level
Playing Field Issues

Communities dealing with any 
telephone company in 
connection with a proposal to 
provide video services 
utilizing ROW property and 
considering a franchise or 
other agreement with such a 
company should be mindful of 
"level playing field" issues that 
may arise under an existing 
cable television franchise 
agreement.  Most franchise 
agreements contain such 
provisions, which generally 
provide that no competitive 
franchise shall be awarded 
that contains terms and 
conditions that are materially 
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more favorable or less 
burdensome than in the 
existing franchise agreement.  
Generally, such provisions 
permit a cable operator either 
to automatically reduce its 
commitments and obligations 
under the existing agreement 
if a more favorable agreement 
is granted to a competitor or 
to petition the community for a 
change in the terms and 
conditions of the franchise 
agreement.  One final word 
concerning level playing field 
provisions:  the case law 
concerning the application 
and construction of such 
provisions makes it clear that 
there is no requirement for an 
item-by-item equivalency 
between the agreement of an 
incumbent and that of a new 
entrant; rather, the analysis 
should focus on the relative 
effect of the entire agreement.  
In other words, mathematical 
equivalency is not what is 
required; rather, such 
provisions are intended to 
ensure substantial similarity 
between the terms and 
conditions of the incumbent's 
agreement, and the burden 
resulting from same, and that 
agreement executed by a new 
market entrant.

Recommendation No. 4:
Reach Out And Touch
The Legislature

Finally, municipalities should 
become involved in the 
legislative process as it 
pertains to bills affecting local 
cable franchise authority.  

The telephone companies, 
the cable companies and 
other industries and groups 
with a stake in the debate 
unfolding in Washington, D.C. 
have unleashed armies of 
lobbyists upon Congress to 
advocate their interests.

If local governments fail to 
participate, the bills will still be 
debated, and voted on.  They 
will simply be debated, and 
voted on, without Congress 
having had the benefit of local 
input concerning the value of 
local franchising and the costs
associated with the various 
proposals.  For instance, a 
May 3, 2006 publication of the 
Congressional Budget Office 
estimated the cost to local 
governments nationwide of 
the COPE bill's cap on PEG 
funding at as much as $450 
million dollars by 2011.  
Ohio's delegation should be 
made aware of such costs • 
and of other disturbing 
aspects of the currently 
pending legislation, such as 
the effect of leaving build-out 
and service requirements to 
market forces and the effect 
of taking consumer protection 
authority away from local 
officials • at every 
opportunity.

Conclusion

The current issues 
surrounding cable franchising 
and discussed in this article 
are truly a "good news, bad 
news" assortment.  

On the one hand, it appears 
reasonably likely that 
residents of many 
communities will, for the first 
time, enjoy the benefits of 
wireline competition in video 
services and, to a lesser 
extent, high speed internet 
services.   On the other hand, 
these benefits may be 
accompanied by a significant 
loss of local control over the 
public right of way and over 
the securing of adequate 
compensation, both monetary 
and non-monetary, for use of 
the right of way by private 
entities.  It is in the best 
interest of Ohio's cities and 
villages to keep abreast of 
developments in Washington, 
D.C. and in Columbus that 
may impact their local 
cable/video franchise rights, 
and to begin a dialogue with 
their legislators to educate 
them about the importance of 
local franchising and to 
provide input on specific bills.  
And it is also important for 
local officials to keep abreast 
of the changing telecom 
landscape and to be prepared 
so that when the local (or 
global) telephone company 
comes calling, the community 
can immediately commence 
productive discussions, 
without any element of 
surprise.
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