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New EEOC Guidance
on Temporary Workers —
Discrimination Laws Still Apply

There's no question that temporary employees
serve a vital function in today's marketplace, but
when it comes to federal discrimination laws,
who's liable? It's a common belief that the staffing
agency that places the worker is solely responsible
as the legal employer—the company that pays the
wages, provides benefits, and covers for workers
compensation, etc. But a number of court decisions
have made it very clear that both the staffing
agency and the client can be held responsible for
the discriminatory practices of either entity.

The EEOC recently issued guidelines to make the
existing laws clearer regarding temporary workers.
It doesn't mean that the courts will necessarily
agree with the guidelines, but it sends a clear
message about discrimination and offers a few
simple tips for avoiding liability in these situations,

Independent Contractor or Covered
Employee?

This is a crucial question when dealing with a
discrimination claim, because independent
contractors are not covered under the employment
discrimination laws. The EEOC uses the familiar
common law test to determine whether a temporary
worker is an employee or an independent
contractor by looking at who has control over the
worker's activities. These factors include whether
the company controls how the job is done, supplies
the tools, has an ongoing relationship with the
worker, sets the hours and duration of the job, pays
by the hour, week or month (rather than by the job)
and takes care of payroll taxes.

Usually, workers who are paid by a staffing agency
qualify as employees. This may be true even if the
worker and staffing agency believe the worker is
actually an independent contractor. So, for
example, if an agency sent out an accountant to
work on a long-term project at the client's place of
business, and the client supervised her work and
set her schedule, the accountant is an employee
even though her contract with the staffing agency
described her as an independent contractor.

Who is the employer?

In the typical temporary staffing situation where
the agency selects and pays and the client controls
and directs, the agency and the client qualify as
joint employers. In the contract staffing situation,
the client is less likely to qualify as an employer
since clients typically do not directly oversee how
the work gets done. Nevertheless, if the client
supplies the equipment and retains some authority
on the details of the work, the client may qualify as
an employer.

Of course there is never an easy answer with the
EEOC, and the client of a staffing agency can still
be held liable, not as an employer, but as an
interfering third party. If, for example, a client tells
a computer servicing agency (who controls all
aspects of a worker's maintenance of the client's
computers so that the client does not qualify as the
worker's employer) not to send the worker back for
discriminatory reasons, the worker can still sue the
client under the discrimination laws for interfering
with her employment.

Who is liable for discriminatory assignments?
Liability for discriminatory assignments is a lot
clearer. A client will be liable if it makes a
discriminatory staffing request, and the staffing



agency will be liable if it honors it. For instance, if
a nursing staffing agency honors a client’s request
for a white nurse, both the agency and the client
will be liable.

Who is liable for discrimination at the
worksite?

The client will be liable for discrimination at the
worksite. But if the staffing agency participates in
the discrimination, or knew or should have known
about it, then it will be held liable too.

Staffing agency liability depends on the extent to
which the agency resists the client's discriminatory
practices. For example, suppose a temporary
receptionist is sexually harassed. The agency
reports the harassment to the client, but instead of
promising to investigate the harassment, the client
asks to have the receptionist replaced with
someone who is not a "troublemaker”. If the
agency simply acquiesces, it will be held liable. If,
however, the agency refuses to send a replacement
unless the client deals with the problem and finds
comparable work for the harassed receptionist, the
agency will avoid liability.

Staffing firms must hire and make job assignments
in a non-discriminatory manner. Clients must treat
the staffing firm worker assigned to it in a
non-discriminatory manner. And the staffing firm
must take immediate and appropriate corrective
action if it learns that the client has discriminated
against one of the staffing firm's workers.

The easiest way to avoid liability when dealing
with temporary employees is to treat them the
same way you would treat your permanent
employees. If you ask an agency to give you
another receptionist because you are not happy
with his work, but you haven't given the worker
ample warning to improve, it can often lead to an
inference that he is being replaced for
discriminatory reasons. You might share the
burden of liability with a temporary agency that
honors your request for a new receptionist, but
you will still be liable.

- Patricia F. Weisberg

Putting Sexual Harassment
Policies to the Test

Maintaining and enforcing an effective sexual
harassment policy is key to successfully defending
against sexual harassment liability. But a new
appellate decision has raised questions about what
exactly constitutes an effective sexual harassment
policy.

In the case of Wilson vs. Tulsa Junior College, the
U.S. Court of Appeals for the Tenth Circuit
affirmed a jury verdict of $100,000 in
compensatory damages in favor of the plaintiff on
a claim of hostile work environment sexual
harassment. The plaintiff, Frances Wilson, was a
custodian on the evening shift at Tulsa Junior
College when, one night on the job, her supervisor
exposed himself to her, requested oral sex, and
offered to give Ms. Wilson Fridays off with pay.
She refused and later that night filed criminal
charges against him. When the college became
aware of the harassment, it suspended the
supervisor and then reassigned him.

Tulsa Junior College had a formal written sexual
harassment policy in place, which was distributed
annually to employees. The policy required
supervisors to report every "formal complaint” to
the Director of Civil Rights. The policy had a
procedure that allowed a complainant to by-pass
her direct supervisor by reporting sexual
harassment to another office, but the office was
located in a separate facility which was not
accessible during the evening or weekend hours.
At night and on weekends, no one was available to
take complaints except Campus Police.

The Wilson case shows that sometimes, having a
sexual harassment policy isn't enough. It has to
work and it has to be tailored to the needs of all the
employees—and this is where the court found fault
with the defendant. The court felt that Tulsa Junior
College's policy was materially deficient because it
did not establish a procedure for employees who
were harassed by their supervisors at night, or
procedures instructing the Campus Police on how
to handle such complaints. The policy also didn't
define the difference between an ‘"informal"
complaint and a "formal" one. So, while the
existence of a sexual harassment policy is crucial,
it also has to make sense:

"A female employee who experiences
threatening sexual behavior from a
supervisor at night when the Personnel
Office is closed would naturally go to the
Campus Police to report the incident....the
response of the Campus Police, once they
became aware of the alleged incident, was
grossly inadequate.”

While there was a sexual harassment policy in
place, Ms. Wilson's situation demonstrated too
much confusion over the policy. The court found
that Ms. Wilson was forced to report the incident
to employees who were not trained in how to
respond. Tulsa Community College failed to
properly prepare all personnel on how to handle



such complaints, and for this reason, it was liable
for the harassment.

The issue of what constitutes an effective policy is
likely to be exhaustively litigated, but this doesn't
negate the necessity of a sound and workable
sexual harassment policy. Sexual harassment
policies must be carefully crafted, provide explicit
instructions, and allow every employee a
meaningful and simple opportunity to complain
about perceived harassment. Employers must also
train all employees to report alleged or suspected
incidents of harassment to an official who is
authorized to investigate harassment complaints

and to take corrective action.
- Susan M. Zidek

Supervisors May Be Personally
Liable for Discrimination in Ohio

A new ruling from the Ohio Supreme Court has
made supervisors and managers personally liable
for unlawful discrimination. While federal courts
have repeatedly found that the applicable
laws—Title VII and R.C. Chapter 4112—do not
hold supervisors and managers personally liable,
R.C. Chapter 4112 is an Ohio state law, so the
Ohio courts have jurisdiction to apply the laws
differently. And in Genaro vs. Central Transport,
they have.

Both the majority and dissenting judges found that
the plain language of the statute was crucial in
determining a ruling. They disagreed diametrically,
however, over what was "plain”.

The law defines an 'Employer’ as "the state, any
political subdivision of the state, any person
employing four or more persons within the state,
and any person acting directly or indirectly in the
interest of an employer”. Unfortunately for Ohio
managers and supervisors, there was a difference
in opinion about what the statute's definition of
‘Employer’ really means.

The majority of the court found that the plain
language of the state law imposed individual
liability on managers and supervisors for their
discriminatory conduct. It found that the term
"person” was defined very broadly by the statute,
and therefore could encompass individual
supervisors and managers whose conduct violates
the provisions of the Ohio law.

The dissenters stated that the majority added
language to the statute and changed its meaning to
achieve the result they wanted. The dissenters
believed that had the General Assembly, which
wrote the law, wished to extend individual liability
to managerial personnel, it could have easily

included the word "employee” in the definition of
those liable for discrimination.

By imposing liability upon supervisors and
managers for violations of R.C. Chapter 4112, this
decision exposes virtually all managerial
employees to the risk that they will be forced to
bear the cost of defending themselves in claims
alleging discrimination. It is a damaging ruling. It
creates more potential conflicts of interest between
the employer and the alleged discriminator
thereby increasing the costs of litigation as the
individual supervisor will more frequently be
forced to retain a separate lawyer from the
employer even in cases where both defendants feel
no discrimination occurred.

- Vincent L. Cheverine

E-mail — Free Speech or
Property Rights?

Do companies have legal recourse when their
employees are told by e-mail that devious liars run
the company? What if a disgruntled former
employee bombards a company's e-mail system
with complaints about the company? What if that
former employee uses e-mail to tell current
employees that the company is about to lay off half
of its workers when it isn't true? Does truth matter
in e-mail? Is it an issue of harassment, an issue of
free speech, or an issue of property rights?

In a case involving computer chip giant, Intel, and
a former employee, a recent court ruling has
signaled that companies can control the e-mail
messages that come into their computer systems on
trespass grounds.

This ruling—only the beginning of what is sure to
be a slew of lawsuits as the legal system attempts
to apply old rules to a new medium—has
permanently barred Ken Hamidi from e-mailing
Intel corporation, which fired him in 1995. Since
late 1996, he has sent e-mail to roughly 30,000 of
his former colleagues, criticizing the company and
alerting them to his Web site. Mr. Hamidi also
changed his e-mail accounts to make it difficult for
the company to block the specific domains from
which he was transmitting messages.

Unlike other cases involving "spam,” or unsolicited
commercial e-mail, Mr. Hamidi's messages did not
overwhelm the company's e-mail server. Mr.
Hamidi has raised free speech issues in his
defense, but Intel sought to bar his e-mails on
trespass grounds—unauthorized wuse of the
company's e-mail system and intentional
interference with employees' ability to work. Intel
did not, for instance, challenge Hamidi's Web site,
at www.igc.org/faceintel//.






