REASON * October 1999

Truth, Terror and David Trimble
Isthe Nobel Peace Prizewinner complicitin murder?What the Brits canteach Americansabout libel law.

By Michadl McMenamin

You areavery important person. But before your ego can deflate and you can start spending the prize
money, somejournaist writesabook accusing you of complicity in the government-sanctioned murder of
innocent people. What to do?

If you' reHenry Kissinger, you shrug your shoulders, denounce the accusati ons as absurd, and go about
your businessof preserving Soviet-American hegemony until Ronal d Reagan can become president.

If you' reDavid Trimble, thefirst minister of theyet-to-be-formed coalition government in Northern Ireland,
the head of itslargest Protestant party, and the co-recipient of the 1998 Nobel Peace Prize, you adjust your
orange sash, denounce the charges as absurd, and—becauseyou il livein the United Kingdom—sueor
threaten to sueeveryoneinsight for libel, including the publisher, thejourndist, and any U.S.-based online
bookseller who dares offer the book for saleinthe U.K.

Doesthismean David Trimbleismorethin-skinned than Henry Kissinger?Not exactly. It smply meansthat,
inthename of the First Amendment, thelibel regimeintheU.S. actively discouragespublicfiguresfrom
seeking legal redressagainst the mediawhen they claim they aredefamed. If you don't likewhat themedia
say, the Supreme Court saysyour statusasapublicfigurewill afford you aforumtoissueyour denials. But
intheU.K, if you' readefamed public figureand you don't sue, you’ re perceived asacowardly wimp or
guilty ascharged. Probably both.

Although there’'sonly onebook out there saying bad things about David Trimble, he sgoing to haveto stand
inlineat the courthouseto sue. The 1998 book, The Committee: Political Assassinationin Northern
Ireland, and 21991 British TV documentary al so called The Committee have been the subject of no fewer
than eight separatelibel lawsuits, seveninthe U.K. and oneinthe U.S., whereit isabestseller with more
than 60,000 copiessold. (See*” Tracking the Suits,” page42.)

Thebook’sauthor isBritish journalist Sean M cPhilemy, who was al so the executive producer of thedocu-
mentary that started it all whenit wasbroadcast on Britain’s Channel 4. The central thesisof the book and
theprogramisthat, starting in 1989, acommittee consisting of high-ranking membersof the Protestant
establishmentin Northern Irdland, including lawyers, businessmen, paliticians, and ministers, usedthe
servicesof Protestant paramilitariesin aterror campaign against Catholic targetsin Northern Ireland.
Victimswerelocated and identified by membersof the Royal Ulster Constabulary (London’sUlster police
force), who, saysMcPhilemy, at best |ooked the other way or, at worst, actively assisted the hitmen.
Trimbleisaccused inthe book of being an associate of The Committee, rather than amember, and of
providing political cover for itsactivities.

Theimplicationsof both thebook and thelitigation surrounding it aresignificant.

Of immediateimportanceisitsimpact on the Northern Ireland peace process, which, asthisiswritten, isa



shambles. That’seither because 1) Trimble hasrefused to allow theformation of anew NorthernIreland
government that includesrepresentativesof Sinn Fein (thepolitical wing of thelrish Republican Army), as
envisioned by last year’s Good Friday Agreement, or because 2) the|RA hasrefused to commencethe
decommissioning of itsarms, a so part of the agreement. Takeyour pick.

Thelitigationwill aso provideavivid contrast between the British and American libel regimesand how they
handlewnhat isessentially the same case. Whilelibel defenselawyersin both countries prefer the American
systemwithitsmany First Amendment defenses, the much-maligned British system may well go much
further than the American in uncovering thetruth about the sensationd alegations. Finally, because U.S.-
based online booksellershave been sued inthe United Kingdom, thelitigation may determinewhether the
U.K. libd regime' sage-old custom of effectively banning abook by threatening alibel actionwill survivein
an age of e-commerce.

By McPhilemy’saccount, the* Ul ster Central Coordinating Committee’ wasan outgrowth of Protestant
reaction towhat they considered a“betrayal” by Margaret Thatcher in 1985, when Britain gavethe Repub-
licof Ireland alimited rolein speaking for the Catholic popul ation of NorthernIreland. Therealsowasa
growing frustration within the Protestant establi shment and the RUC itsdlf that the hands of the security
forceswerebeingtied by politiciansin London. ThelRA wasn't impressed by the Thatcher initiativeand
continued itsrelentlesscampaign of terror against Protestants, including prominent Protestant businessmen
who, by thelRA'sdefinition, had “ collaborated” with the authoritiesby selling them goodsor services. More
extreme Unionists (o called becausethey traditiona ly supported unionwith Britain), including athenllittle-
known university law lecturer named David Trimble, urged Ulster’ sindependencefrom Greet Britain, aview
shared by The Committee. For therecord, al themembersof The Committeewho areidentifiedinthe
book have denied the group’sexistence.

In hisbook, M cPhilemy identifies 18 victimswhose murderswere dlegedly sanctioned and organized by
The Committee between February 1989 and September 1991. All of thesemurdersareofficialy *un-
solved.” Thisterrorist campaign, whether or not directed by The Committee and assisted by the RUC,
continued to be chillingly effective. In 1992, the hit squadskilled nearly twice asmany Catholicsasthe | RA
did Protestants. A serious|RA peaceinitiativefollowedin 1993.

McPhilemy’slargely circumstantia evidenceregarding Trimbleisbased on Trimbl€ salleged closeassocia-
tion with many personsidentified asmembersof The Committee, and on Trimble sefforts, in responseto
the documentary (which identified no Committee membersby name), to discredit it and McPhilemy. Trimble
attacked thedocumentary ininterviewsand, with full legidativeimmunity, onthefloor of Parliament.
McPhilemy interviewed hisprimary confidential source, James Sands, extensively on several occasions,
including alengthy videotaped interview inwhich he claimed to have sat on The Committeeitsalf. According
to McPhilemy and hisinvestigators, the detail s of hisstory and hisbackground checked out. Hewaswho he
said hewas—aclose political associate of many of the people heidentified asbeing on The Committee.

Asfor the case against McPhilemy, it restson thefact that the Royal Ulster Constabulary wasableto
identify James Sandsasthe source and, after substantia interrogation, to persuadehimin 1992 torecant his
Channd 4 interview. Unfortunately for the RUC, they didn’t have accessto the compl ete transcripts of
Sands' interview with Channel 4, whereas M cPhilemy was ableto obtainfrom aU.S. court acomplete
transcript of the RUC' sinterrogation of Sands. In hisbook, M cPhilemy examinesin careful detail boththe
initial Sandsinterview with Channel 4 and the RUC-induced retraction and easily demonstratesthe credibil -
ity of theinitia verson.

Additionaly, Sandsmet with McPhilemy’s American and British lawyersearlier thisyear and signed an



affidavit confirming that hisoriginal interview wastrue and accurate and hisretractiontothe RUC was
induced by threats. Yet in subsequent interviewswith the British press, Sandshasagain recanted (albeit not
under oath). Moreover, M cPhilemy had another anonymous sourcewithin the rogue element of theRUC
who confirmed detailsof collaboration with anti-Republican terrorists (though not the existence of The
Committeeitself). McPhilemy claimsto have moreformer RUC membersas sourcesasaresult of further
research for the book. One of those hasbeenidentified in court papersasformer RUC Sgt. John Weir, who
claimed that an aleged Committee member, Belfast solicitor Richard Monteith, told himin December 1998
that “the book wasbas cally accurate’ and contained only “ small mistakes.”

M cPhilemy himself wasarespected investigativejournalist before producing The Committee. But hewas
not political, never having donean article or program on Northern Ireland. Asaformer colleaguewrote
earlier thisyear in The Financial Times, “McPhilemy, aCatholicwhoismarried to aNorthern Ireland
Protestant, had deliberately made no programmes on sectarian strifein hisnative province because hewas
pess mistic about politica progressand disinclined toimmerse himsalf in theintransigenceand bigotry that
prevailed on both sidesof the sectariandivide.”

Thesefactors—M cPhilemy’ sreputation asajournalist, hislack of Irish Republican sympathies, hisinitial
reluctanceto do the program at all, thetwo confidentia sources, the patent incons stenciesin hismajor
source’ srecanting, and the numerous (if anonymous) former RUC officerswho supposedly confirm RUC
complicity intheunsolved nations—haveadirect bearing onthelikely outcomeof any libel suit
brought into an American court. Taking them all into account, it isnot unreasonabl e to concludethat

M cPhilemy hasacted throughout with agood-faith belief inthetruth of what he has broadcast and pub-
lished. Andif that isthelegal issueinalibel case, it won't get to ajury inthe United Statesif the person
suingisapublicofficia or publicfigure.

That isamong thereasonsthat most of thelibel suitswerefiled only inthe U.K., notwithstanding that the
book iswidely availableinthe United States. Inthe U.K ., libel plaintiffsarethought to haveit easier thanin
theU.S. For onething, if you sue someonefor libel inthe U.K ., it isthe defendant who must provethetruth
of what he published.

Also, plaintiffsinthe U.K. can do more than suethe author and publisher of thealleged libel. They can sue
anyone who disseminatesit, including news ded ersand booksel lers. All they haveto doisprovethat the
newsdealer or bookseller had knowledge of the defamatory content and continued to sell the offending
publication. The knowledgerequirement isusually taken care of by theplaintiff’shel pful solicitor, who sends
an ever-so-politeletter to the bookseller or newsdeal er advising him to removethe offending publication
from hiswaresor hewill have hispantssued off. Thisusualy doesthetrick, giventhelow profit marginsof
most booksellersand newsdedlers.

Onthedown side, the plaintiff must pay hissolicitor for thelawsuit aswell asthe barristerswho actudly try
the case. Contingent feesareforbidden. And if the plaintiff loses, hemust pay the attorneys feesfor the
defense. Sowhilelibel plaintiffsmay haveit easier intheU.K ., thethreat of |osing and paying the other
side'sattorneys feesactsasadeterrent tofrivoloussuits.

Unfortunately, thereisno such deterrent in the United States. On average, far morefrivolouslibel actions
arefiledintheU.S. thanintheU.K. Soplaintiffs lawyersinthe U.S. frequently takelibel casesona
contingent basis. Inasmuch asAmericadoesnot havea*”loser pays’ tradition on attorneys' fees, the Su-
preme Court hashelpfully placed amultitude of roadblocksinfront of libel plaintiffsto keegpthemfrom
raiding mediatreasuries. Plaintiffs havethe burden of proof. And not only do they haveto provethat the
statements about them werefa se; they aso haveto provethat the mediadefendantswere at fault. Specifi-



caly, if youareaprivatefigure, you must provethat the reporter was negligent indoing hisjob.

If youareapublicfigureor apublicofficia, thebar israised even higher. A public officia must show that
the statementswerefa seand defamatory, and that the reporter deliberately lied or was sorecklessin his
reporting that you could conclude he didn’t care whether what he reported wastrue or not. Thisiscom-

monly referred to by libel lawyersasthe New York Timesv. Sullivan rule, after a1964 Supreme Court

decision.

The Supreme Court hasdoneall thisin the name of the First Amendment, and the accepted dogmainthe
United Statestoday isthat it hasbeen necessary to avoid a“ chilling effect” on free speech. Asaconse-
guence, amost 90 percent of all U.S. libel actionsare decided in favor of themediabeforetrial onissues
other thantruth. Itisby no meansclear, however, that the constitutional standards of New York Timesv.
Sullivan aremore of adeterrent to frivolouslibel actionsthan the United Kingdom'’ s practice of making the
loser pay thewinner’sattorneys fees.

Perversdy, the U.S. system that makesit so hard for public figuresand public officialsto recover for
damagetother reputation actually givesthem afree passwhen very bad thingsare said about them. Al
they haveto doisissueavigorousdenial, becausein the United Statesthey are not expected to sue. They
can hide behind New York Timesv. Sullivan and say they don’t want to spend tens of thousandsin attor-
neys feesto provethat areporter wasrecklesswhen al they want to doisclear their good names, some-
thingtheU.S. libel systemisnot designedtodoif youareapublicfigureor public official.

ButintheU.K., givenall theadvantagesthat alibel plaintiff possesses, public officia shavelong been under
enormouspressuretoissuelibe writsif they have been defamed. If apublic official merely satisfieshimself
with anangry denia, people start wondering, repeat thelibel, and think, “If you don’t sue, it must betrue.”

Sowhich system better servesthe publicinterest intermsof uncovering wrongdoing by public officias?Itis
probably impossibleto quantify, but occasionally something comesaong that allowsyouto draw acom-
parison. The Committeeisjust such an occasion, andinthiscasethe U.K. system winshandsdown.

Noneof thelibel suitsthat aroseinthe U.K. inthewake of the 1991 broadcast of The Committeewould
have happened inthe United States. Richard Monteith, the Belfast solicitor, filed both crimina and civil libel
suitsagainst McPhilemy even though the original documentary was careful not to describe any Committee
membersin any way that would allow themto be publicly identified. And evenif it had, aU.S. publicfigure
would have used the media, not the courts, to fight back. In addition to defending himsalf against Monteith,
M cPhilemy a so was determined to rescue and restore hisreputation asajourndist. That reputation had
been battered by the mediacampaign against him and the program by the RUC, the Ul ster establishment,
and those mediaoutletsthat bought their spin. The Sunday Express, for example, accused him of lyingto
Channel 4 about threatsto hislife, and The Sunday Times accused him of perpetrating ahoax inthe 1991
TV broadcast.

From the outset, M cPhilemy contempl ated libel suitsagainst both papersinaway an American journalist
would never haveconsidered. It'sfair to concludethat, but for theinitial Monteith suitsinvolving the docu-
mentary and theimperativeto clear hisown reputation, McPhilemy would not have undertaken the addi-
tiona extendveresearch necessary to publish the book that i dentifiesthe names of The Committee mem-
bers, and which resulted inthe new lawsuits, including David Trimbl€'s.

McPhilemy’ssuit against The Sunday Timesisscheduled for tria in January in Britain; theonly suit to be
broughtinaU.S. court isscheduled to cometotria herein March. Whileboth triaswill generate consider-



ableheat, theBritishlibel trial isthemorelikely to shed light onthebook’sessentid allegations. Thisis
becausethedefensein the American suit will focus onwhether M cPhilemy wasrecklessor negligentinhis
reporting, while The Sunday Timeswill focusits defense onthebook’sfalsity.

McPhilemy attempted to limit the caseto the Times' accusation that he wasincompetent and carel essat
best, and ahoaxer and deceiver at worst. But in May, the Court of Appeal in London rejected McPhilemy’s
attempt. The Court of Appeal judge reasoned that The Sunday Timesarticle at issue*” comesclose—I am
inclined to say very close—to asserting that the programme’s central thesiswasuntrue. | accept that in some
circumstances apublication that the content of aprogrammeisuntrue may not be defamatory tothe
programmemakers. But | consider that inthisinstanceit addsto the defamatory sting to say, not only that
themain content of the programme was based on obviously worthlessevidence, but that it was, or probably
was, untrue.”

M cPhilemy wanted to put himself and hisjournaistic methodsontrial, not thetruth of the central thesisof
theprogram. The Sunday Times' lawyersfinally figured out they might not win by an attack based on

M cPhilemy’sincompetence or mendacity. Far better, The Sunday Timesreasoned, to try and provethat
M cPhilemy’ s main source—James Sands—was unworthy of belief based on hiserratic RUC-induced
statements after the broadcast.

David and Albert Prenticearen’t going to haveit so easy intheir U.S. trial next March. Last October, the
Prentices, prominent Ulster businessmen and alleged membersof The Committee, filed alibel suitin Wash-
ington, D.C., against M cPhilemy, hisproduction company, and the American publisher of The Committee.
If they are determined by the court, asamatter of law, to be public figures, then only McPhilemy’sconduct
asajourndist (whether heknowingly lied or wasindifferent to thetruth) will be at issue, not the book’ struth
or falaty. Truthwill beat issueif the case goesto ajury, and that won’ t happen unlessthe Prenticesare
privatefigures.

McPhilemy’sAmericanlawyer certainly believesthe Prentice brotherswill befoundto bepublicfigures.
Recent court papersfiled by himalege, among other things, that the Prentice brothershave extensively
advertised their bus nessthroughout Northern Ireland, sought publicity for their many charitable contribu-
tions, financed an anti-Republican printing company, openly cooperated with The Sunday Timesinits
McPhilemy litigation long beforethey had beenidentified as Committee members, and actively sought
publicity for their lawsuit against McPhilemy. If McPhilemy can proveall thisto the court’ ssatisfaction, the
Prenticebrotherswill bejust another U.S. libd plaintiff statistic, oneof the 90 percent who losebeforetria
onissuesother thantruth.

Oneissuearisng fromthistangleof casesisstraightforward. Doesthe David Trimblelawsuit against
Amazon.com, along with policeman Trevor Forbes' lawsuit against Barnes& Noble, endanger thefuture of
Internet book salesin Britain by U.S. booksellers?Inaword, no.

Whileitistruethat U.K.-based booksdllers, including Amazon'sU.K. subsidiary, have removed the book
fromtheir Web sites, themagjor U.S. online booksellers—Amazon, Barnes& Noble, and Borders—
continueto sell and ship the book to customersintheU.K. (Thebook’sU.S. publisher, Roberts Rinehart of
Colorado, nolonger acceptsordersfor the book placed by customersinthe U.K. onitsWeb site.) When
asked why Amazon had taken the book off itsU.K. Web site but still madeit availableonitsU.S.-based
Web sitefor saleto U.K. customers, Simon Murdoch, managing director of Amazon.co.uk and vice
president of Amazon.com, explained: “Fromalegal point of view, it'sactudly quiteabigdistinction. The
situationis, if you actually buy the book from any company inthe States, as| understand, you would be
actudly bringing thebook inyoursdf asanindividud.”



David Trimbleismaintaining hissuit against Amazon.com despite thefact that thebook isno longer avail-
able on Amazon.co.uk. But there aretwo additional reasonswhy Amazon.com need not beworried about
it. First, any libel judgment against Amazon inthe U.K. will beenforced only againgt itsassetslocated inthe
U.K. And, assuming that Amazon.co.uk isasubsidiary corporation and not ssmply adivision of
Amazon.com, English solicitorsmaintain that its assets cannot be used to satisfy ajudgment against the
U.S.-based parent. Second, thereisanincreasing trend among U.S. courtsto refuseto enforce English libel
judgmentstransferred to the U.S. because they arethe product of asystemwhichiscontrary tothe public
policy of theUnited States.

Theultimate outcomeof the U.K. suitsagainst Amazon and Barnes & Nable, therefore, isthat the U.K.
libel systemwill not be ableto imposeits standards on books shipped from the United States. Equally
important, English solicitorswill nolonger beableto effectively ban booksintheU.K. smply by threatening
to sueabookseller. They can limit access, but banned booksinthe U.K. areathing of the past thanksto
U.S.-based onlinebooksellers.

Astotheother issues, the bottom lineisthat the British libel regime hasresulted inthe publication of a
bestsdller inthe United Statesthat credibly accusesthefirst minister-designate of the new government of
Northern Ireland of providing political cover for terrorists. TheU.S. libel regimeisfar lesslikely to have
produced such aresullt.

Poaliticaly, thetiming could not beworse. Thesituation isagain becoming critical in NorthernIreland, and
McPhilemy isaninconvenient presence not only to David Trimblebut to British PrimeMinister Tony Blair as
well. Trimble' slawsuit only servesto focusmore attention on himself and the accusationsagainst him.

Tony Blair hasnow gone much further in Northern Ireland than Margaret Thatcher ever dreamed: Genuine
power sharing with the Catholic minority isat hand; the|RA’'sgunsare once again temporarily silent; and the
Republic of Irdland hasformally dropped any claim to sovereignty over Northern Ireland. Yet David
Trimble, asthefirst minister-designate, isrefusing to allow the new government to beformed becausethe
IRA won'’t commencedecommissoning itsarms.

Trimbleand the|RA areplaying adangerousgame. Each hasadiametrically opposed view of what the
Britishwill doif the peace process breaksdown, and the cease-firewithit. Trimbletruststhat Blair will
again sendintheBritish Army to restore order.

But trusting the British to do theright thingisnot apolicy; it sawish. That Blair wasahawk on Kosovois
no guarantee hewill bethe samein Northern Ireland, especialy intheface of what iswidely perceived as
Unionistintransigence. If theIRA breaksthe cease-fireand the British don’t send their army back in, Ulster
will end up being led by apoliticianwho only 10 years ago was advocating Ul ster independence. Andif
Ulster independence comes, so probably will anew Irish civil war between north and south, much to the
ddight of thelRA, if not Sinn Fein, neither of which ever madethe mistake of trusting the Britishto do the
right thing for Ireland.

If David Trimblereally wantsto live up to the legacy of hisNobel Peace Prize, he should spend lesstimeon
hisreputation and more on hiscountry, U.K. libel law notwithstanding.

Contributing Editor Michael McMenamin isa lawyer in Cleveland who has defended the media in
libel cases.




