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Fehr Bal
Thebush-leaguestrategy of baseball’splayer rep.
By Michael McMenamin

Newt Gingrich, speaker of the House of Representatives, and Donald Fehr, executivedirector of the
Baseba | Players Association, have exactly two thingsin common: Both are out of shapeand both favor a
repedl of baseball’santitrust exemption.

That'swherethesimilaritiesend. Gingrichisdead right on how baseball should solveitsproblems. He
believesthat anegotiated settlement at the bargaining table“ would beinfinitely preferableto somepolitician
rigging some excuseto coerce peopleinto doing something.”

Fehr, by contrast, iswandering out inleft field. Fehr wants someone, anyone—President Clinton, Congress,
theNational Labor Relations Board, the courts—to step in and save him from the consequences of the
botched strikefor which healoneisresponsible.

Fehr isthe subject of derision and ridiculewhen labor leaders or their management counterparts gather
behind closed doors. Experienced lawyersfor union and management feel the sameway. Why?Because
Fehr committed acardina sinfor labor leaders: Hetook his peopleout on strike without aviable backup
planfor getting them back to work if theteam ownersdidn’t fold. Asaresult, the playerswill never make
upinfuturesaarieswhat they lost during thestrike.

Almost all strikesoccur because one side has misinterpreted the resol ve of the other. But experienced labor
leaders, which Fehr isnot (more on that | ater), narrow the differences between the partiesasmuch asthey
can beforeresorting to their ultimate weapon—the strike. They resort to astrike becausethey believethat
management underestimatestheir resolve. Sometimesthey’ reright and management hasmiscal culated the
union’sresolve. If so, astrike can bring aquick resol ution on morefavorabletermsfor theunion.

Fehr certainly expected thisto happen with baseball, and he had history onhisside. Inthe past, team
ownerseither caved or had baseball’s commissi oner impose asettlement. But most |abor leadershavea
contingency plan, aface-saving way for aquick settlement, should the strike not producethe desired result
withinarelatively short period, say, two to four weeks maximum. Fehr didn’t have alegitimate backup plan.

When theteam ownersdidn’t fold and the World Serieswas cancelled, an experienced |abor |eader would
have gone back to the bargai ning table to take as much as he could get. The baseball ownerswere offering
asalary capwitha50-50 split of revenue. Fehr could have asked for a60-40 split and gradually bargained
downto a55-45 split. That would be abetter split than the 53 percent the players get in the salary-capped
Nationa Basketball Association, whichisconsdered by many asthemodel of asuccessful sportsindustry
for playersand ownersalike.



But Fehr isn't redlly alabor leader. He' salawyer. And there’ sthe problem. While somelawyersmay be
good negotiators, Fehr isn’t one of them. He' snever actually brokered acontract without outsideinterven-
tion. So instead of negotiating adeal, he engaged in ad hominem attacks on the owners and spouted non-
sense about opposing asalary cap because hewanted the“freemarket” to set salariesfor players. But that
isprecisaly the opposite of what trade unions stand for. If you want the free market to set salaries—whichis
how most Americanshavetheir incomes established—then you don’t need aunion.

Thebasicgoal of aunionisto eliminatelabor costsasan e ement of competition among companiesina
particular industry. That iswhy the country’slabor lawsencourage multi-empl oyer bargai ning—many
companiesinthesameindustry sitting down with the same union to negotiate wages. Liketrucking compa:
nies, the garment industry, printing companies...and sportsteams.

Itisnow painfully clear that theonly strategy Fehr hasfor achieving what he abysmally failed to accomplish
at thebargaining tableislitigation or thethreat of litigation. Thisiswherebaseba I’ santitrust exemption fits
into Fehr’sstrategy. Fehr haslong mided themediaand politiciansinto believing that if baseball were
covered by antitrust law, theteam ownerswould not be ableto stonewall the players, insist on asalary cap,
or even hirereplacement players, becausethe union could filean antitrust suit. Thisisnonsense. Baseball
doesn’t need an antitrust exemption for the team ownersto continue doing precisely what they aredoing
today with respect tothe players.

Contrary to Fehr’sclaims, if Congressrepeal sbaseball’ santitrust exemption, the players unionwill not be
ableto successfully suetheteam ownersfor antitrust violations. Why not? Because, likethe Nationa
Football League, the Nationa Basketball Association, and the National Hockey League, Mg or League
Baseball enjoysanonstatutory |abor exemption from theantitrust laws, asdoesany other industry inthis
country with ahistory of multi-employer bargaining.

Toitsdismay, the National Basketball Players Association found thisout earlier thisyear, whentheU.S.
Court of Appealsfor the Second Circuitin NBAv. Wiliamsruled that the players’ association could not
maintain an antitrust action against the NBA even though, asin baseball, the NBA's|abor agreement withits
playershad expired, and the partieswere at animpassein their negotiations over, among other things, a
salary cap. The U.S. Court of Appea saffirmed alower court decisionwhich held that “the Playersmay not
haveit bothways. They may not avail themselvesto the benefits of federa labor and antitrust lawsat the
sametime.”

Plainly put, aslong asthe baseball players union remainsin the picturerepresenting the players, then no
antitrust suit can be successfully maintained against theteam owners. Period. End of story.

So why does Fehr want an end to basebal I’ santitrust exemption and why hashe offered to havethe players
returnto work if theexemption isrepealed? There aretwo reasons, and both tieinto lawyer Fehr’sreliance
onlitigation or thethrest of litigation.

Firdt, Fehr needsafig leaf to camouflage hisfailure. Ending baseball’ santitrust exemptionwill givehimthat
figleaf. If theantitrust exemption were repeal ed, he can declare victory and go home, even thoughthe
players economic strengthwill have been greatly diminished.

Second, repeal of baseball’s specid antitrust exemption will give Fehr alitigation weapon he doesnot have
today. But to useit, hewill haveto disband hisunion. Without itsantitrust exemption, baseball will beno
different from any other professional sport. If the unionisnolonger representing the playersin multi-em-
ployer bargaining with the owners, then theteam ownersmay not act together in dealing with their players



without violating theantitrust |laws. To take advantage of this, however, the Basebal | Players Association
must “ decertify” astheplayers union, sothereisno collective bargaining unit left inthe picture. Thisiswhat
theNFL Players Association did several yearsago. The playersthen filed and won aprotracted antitrust
case against the NFL and damageswere awarded to many NFL players. After thelitigation, the NFLPA
returned asthe union for the playersand negotiated anew collective bargaining agreement—with asdary
cap.

Antitrust litigation or litigation beforethe National Labor RelationsBoard isthe only leverage Fehr hasleft.
But such acoursewill involveyearsof lengthy litigation where Fehr and hisfellow lawyerswill end up
making morethan most of the baseball playersthey used to represent. In the meantime, whilethelitigationis
pending, the baseball playerswill beat themercy of theindividua team ownersand will havetorely onthe
freemarket to set their salaries.

So, end the antitrust exemption. Give Fehr hisfigleaf. Aslong asthe playersreturn, and the World Series
commencesthisOctober at JacobsFieldin Cleveland, thefanscouldn’t careless about how abunch of
millionairesgo about deciding how to split up their profits.

Contributing Editor Michael McMenamin is an employment lawyer in Cleveland.
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