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Labor Gains
Refor ming employment law
By Michael McMenamin

Advicetothe new Congresson labor law reform: Bebold. Empower individua employees. Don’t be co-
opted by the Chamber of Commerce. Eliminate entrenched privileges. Don’t compromise with organized
[abor.

Aboveal, don't beintimidated by the al phabet soup created during the past 60 years of increasing govern-
ment regul ation of the employment relationship—NLRB, FLSA, OSHA, EEOC, OFCC, ADEA, ADA,
FMLA, etc. You don't haveto dismantle, brick by brick, six decades of federal employment legidation.
Andyou shouldn't try. If you do, the Democratswill beat you over the head with anti-employeelabelswhile
they continueto take hard and soft campai gn contributionsfrom organized |abor.

Rather, consider three ssmplereformswhich, taken together, will berevolutionary intheir impact onthe
Americanworkplace.

1) AbolishtheDavis-Bacon Act.

2) Eliminatethe Nationa L abor Relations Board' srestrictions on employee-involvement committeesinthe
workplace.

3) Requireall employment disputesinvolving federal law to be handled by neutrd third-party arbitration
under the Federal Arbitration Act.

Thesethreereformswill:
* Decrease government spending by many billionsof dollarsat federd, state, and local levels;

* increase meaningful employment opportunitiesat entry level and more skilled positionsfor inner-city and
other disadvantaged youths;

* increase U.S. productivity by encouraging moreindividual employeeinitiativeandinvolvementinthe
workplace;

* dramatically decreaselitigation expensefor employment-related disputes,
* reducethetotal number of government employees, especialy at thefederal level;
* crestemoreeffective protection for individual sagainst wrongful termination without cause,

* decreasejob opportunitiesfor lawyerswhileactively encouraging the use of lay personsin employment
disputeresolution.



All thiscan be accomplishedinthelegidative equivaent of an afternoon, i.e., beforethefall of 1995, when
the presidential campai gn commencesin earnest. | have conscioudy left out, for politica reasons, abolishing
or reducing the minimumwage. | know there are excellent economic reasonsfor eiminating it. | know that it
disproportionately hurtsthe poor and black inner-city youths. But until the Congressiond Black Caucushas
the political courageto endorsethe concept, no responsi ble Republican who wantsto recapture the Afri-
can-American votethat belonged to the party from the Civil War though the 1920s should touchit. Never
mind that the minimumwage hasbeenracist initsimpact sincethe 1950s; it wasn't conceived inracism,
merely ignorance and 1930s populism. All of which leadsto:

Reform#1.: Abolish the Davis-Bacon Act. Unlikethe minimumwage, Davis-Bacon hasracismat itsugly
little heart. It was conceived in 1931 in response to an Alabamacontractor winning the bid for aveterans
hospita in Long Idand using black labor who had been shut out of New York' slily-white construction trade
unions. Aided by southern Democrats denouncing “ cheap colored |abor,” Herbert Hoover, hisgeneration’s
George Bush, signed thelaw inMarch 1931, turning hisback on the black voterswho had supported his
party since Reconstruction.

Davis-Bacon anditsprogeny requirethat any construction project that receivesfederal fundsmust bepaid
theloca “ prevailing wage,” which generations of Department of Labor bureaucratshaveinterpreted to
mean the prevailing union wagein agiven area, evenif the percentage of unionworkersisonly 50 percent.
GeneMethvin, Washington editor of Reader’sDigest, reportsin arecent articlethat thefederal government
could save morethan $3 billionin construction costsin the next few yearsby repealing Davis-Bacon. In
Philadel phia, for example, dectriciansare paid nearly $38 an hour on federal projects, while private con-
tractors pay dightly lessthan $16 an hour. In Oakland, California, carpentersreceive $28 an hour on federal
projectsversus $15 an hour on private projects.

M ethvin quotes Thomas Henry Massaro, athird-generation union mason and former housing director in
Newark and Philadel phia: “We could rehabilitate three or four timesas many housesfor the same money
and put many more peopletowork if wejust rid oursel ves of Davis-Bacon.”

Art Pearson, an African-American electrical and general contractor in Tacoma, Washington, says, “1 could
put two or three peopleto work for every Davis-Bacon wage employee.” Paul King, head of UBM Inc.,
thelargest minority-owned construction businessinIllinois, also urgesoutright repeal of thelaw: “ Theblack
private sector could bethe catalyst for real change.”

Finaly, Methvin quotes John Cruse, an African-American contractor in Boston, who nolonger bidson low-
incomefederal housing work becauselocal union practicesalow himto employ only one apprenticefor
every fivejourneymen: “ That prohibitsusfrom training our neediest inner city youth....[H]ow canwetak
about reducing unemployment, crime, and drugsand moving people off welfareand not givethoselivingin
theinner city theopportunity towork intheir own community?’

Remember thesevoices. Don't settlefor half aloaf. Ignorethebill by Senator Larry Craig (R-1daho) to
rai sethe exemption on Davis-Bacon projectsfrom its current minimum of $2,000 to $500,000. Listento
Art Pearson, Paul King, John Cruse, and other successful African-American businessmen, and repedl
Davis-Bacon outright.

Reform#2: Eliminate the National Labor Relations Board's restrictions on employee-invol vement
committeesin theworkplace. The second reformisal so aimed at entrenched union privileges, and likethe
first reform, will empower individua employeesand, quite possibly, improve productivity. How? Eliminate
Section 8(a)(2) of theNational Labor Relations Act. Section 8(a)(2) makesitillegal for acompany to



“dominateor interfere” with any “labor organization” or contributefinancia or other supporttoit. It was
intended, back in the 1930s, to prohibit the formation of company unions. It haslong since outlived any
usefulnessit once had.

Themain problemwith Section 8(a)(2) today isthat the membersof the NL RB appointed by George Bush
and the guy who succeeded him, are using Section 8(a)(2) in both unforeseen and unintended ways. Specifi-
caly, thosewho favor an adversarial mode for labor relations—and herel includetradeunions, all current
NLRB members, and most Democrats—are using Section 8(a)(2) astheir weapon of choiceto discourage
andinhibit theformation of employee-invol vement/empl oyee-partici pation committeesdesigned toimprove
productivity and enhance product quality.

The purpose of the employee-involvement movement isto giveal employeesat al levelsof acompany a

greater voiceinimproving company operations. Companiesdo thisto makethemsel vesmore competitive,
but maj or beneficiariesa so include the empl oyeesthemsel veswho, because of thisorgani zational restruc-
turing, find greater fulfillment intheir jobsand greater control over the content of their jobs.

In aseriesof recent decisionscommencing in the early 1990swith Electromation and duPont, the NLRB
hasvetoed the use of such employee-involvement structures. It doesthisby broadly defining “labor organi-
zation” asbeing any employee structure created by companiesto seek greater employeeinput into job
functionsand productivity. After dl, theemployee performing aparticular job functionisin thebest position,
if hisopinionsarelistened to, to offer advice on how toimprove performance. Any input likethisinvariably
involves*“working conditions,” which makesany company-initiated employee structurethat dealswiththisa
“labor organization” unlawfully “dominated” under Section 8(a)(2).

Apologistsfor the NLRB have claimed that Electromation and duPont are atypical and do not undercut
the employee-involvement movement. In Electromation, employee-invol vement committeeswerechal-
lenged in the context of aunion organization campaign, while duPont involved health and safety committees
created without the consent of an existing union. Thefact is, however, that the NL RB and its union support-
ersaretrying, in Electromation and its progeny, to perpetuate an adversarial relationshipin theworkplace.
Thepalitically correct responsetotheir deniasis, “ They’ relying throughtheir teeth.”

Anything that empowersindividua employeesisasetback for organized |abor and, by definition, the
employeesof the NL RB, whosejobs depend upon the continued existence of organized labor. Yet the
declineof organized |abor continues unabated fromitshigh point of 35 percent of the privateworkforcein
1951 to barely 10 percent today. If present trends continue, it will be closer to 5 percent by the year 2000,
a20th-century low.

Aswith Davis-Bacon, don't “clarify” or “modernize’ thislaw by legidatively repealing Electromation. That
istheintent of legidationintroduced by Sen. Nancy Kassebaum (R-Kan.) and Rep. Steve Gunderson (R-
Wis.). Their legidationiswell meaning and certainly pro-employee-involvement. But it isaproduct of
minority thinking—compromise and accommodation. Think likeamgjority, and Ssmply eiminate Section
8(a)(2) and all thecaselaw congtruingiit.

Any workplace structure, employer created or not, that empowersindividual employeesought not to be
impeded. If acompany’ssupport for genuine labor organizationsis considered areal problem today, passa
new law. Infact, treat company support for labor unionslike campai gn contributions: Require companiesto
filepublic disclosureformson aquarterly basisregarding financial and other assistanceto unionsand deliver
copiestoal employees. After all, just because lobbyists make campai gn contributionsto politiciansdoesn' t
mean they own them. Upon reflection, maybethat isn’t the best anal ogy. Still, you get thepicture: Eliminate



8(a)(2). You can wastetimein 1996 hol ding hearings on whether company-dominated unionsarestill a
problemrequiring federd legidation today.

Reform#3: Require all employment disputesinvolving federal law to be handled by neutral third-
party arbitration under the Federal Arbitration Act.

Thethird reformispotentialy themost far reaching. Delaysin processing discrimination chargesby the
NLRB and the Equal Employment Opportunity Commission are of near-legendary proportions. TheDe-
partment of Labor isn’'t much better. Don't believethese agencies’ criesfor moreemployeesto helpwith
thebacklog. Cut their staffsto caretaker level. Strip state and federal courtsand administrative law judges
of their jurisdictionto hear employment-rel ated chargesunder any federal statuteregulating employer-
employeerdations: theNational Labor RelationsAct and anti-union discrimination; Title V11 of the Civil
RightsAct, which prohibitsrace, sex, and natura origin discrimination; agediscrimination under the Age
Discriminationin Employment Act; handi cap discrimination under the Americanswith DisabilitiesAct; the
Wageand Hour Law; the Family Medica LeaveAct; virtualy anything involving employment you can
conceiveof, with the exception of actionsagainst pension and benefit plan fiduciariesunder the Employee
Retirement |ncome Security Act.

Instead, requireall individual employment disputesunder federa law to be subject tofina and binding
arbitration. Unlessacompany hasalready established afinal and binding grievance or arbitration procedure
for itsown employees, arbitration will proceed according to rulesestablished by the American Arbitration
Association with arbitrators appointed by it, the Federal M ediation and Conciliation Service, or agreed to
by the parties. Arbitratorswould have authority to giveinjunctiverelief aswell asdamages, including
punitive damages. Decisionsof arbitrators could be appeal ed only pursuant to the provisions of the Federal
Arbitration Act, which largely limitsappeal sto fraud or misconduct by arbitratorsand not to factual or legal
mistakes. Or, if that s;emstoo scary, givefederal courtstheauthority to overturn obviouslegal or factua
errorsmadeby arbitrators.

To encourage more companiesto establish final and binding arbitration proceduresfor al employee disputes
(including wrongful discharge, etc.) and not just those with respect to rightsunder federal law, any final and
binding arbitration procedure recognized by federal courtsunder the Federa Arbitration Act would be
permitted. Thiswould encourage more companiesto establish* peer review procedures’ wherefina and
binding decis onson employment disputesare rendered by panel sof fellow employeeswho volunteer for
the purpose. Employee peer review isagrowing phenomenon among companies. Thosewho haveit swear
by it. Fellow employees are more sensitiveto, and can be abetter check on, arbitrary managersthan third-
party arbitratorswith little or no appreciation of workplaceredlities. The sameistruewhen dealing with
fellow employees. They don'’t tol erate substandard job performance. Peer review paneliststend to apply to
the conduct of fellow employeesthe same high standardsthey apply to themselves.

What about thelegions of government employees, mostly lawyers, who enforcethesefederal laws—the
General Counsdl’sOfficeof the National Labor RelationsBoard, theNational Labor RelationsBoard's
Administrative Law Judges, the EEOC, the Department of L abor, etc.? To paraphrase arecent campaign
dogan: Givethem severance pay and send them hometo find honest work.

Encouragethese arbitrationsto proceed without lawyers. If both sides chooseto proceed with alawyer,
maketheloser pay thewinner’sattorney’sfeesand the entirefee of thearbitrator. If only onesidehasa
lawyer and it loses, makeit pay theentirefee of thearbitrator. If neither sidehasalawyer, each paysits
own costsand the arbitrator’sfeeis split 50-50.



Aboveall, keep first principlesin mind when enacting these reforms. People are our most preciousre-

source—empower them, not bureauicrats or unions. Reward companieswhich recognizethisand treat their
employeesfairly.

Contributing Editor Michael McMenamin is an employment lawyer in Cleveland.
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