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Tobacco Row

A “don’t ask, don’t tell” policy for journalists

By Michael McMenamin

 In the past few months, who has done the most harm to First Amendment freedoms? This is a sophisticated
test, so pay attention. Was it:

(a) the tobacco industry

(b) Energy Secretary Hazel O’Leary

(c) U.S. District Court Judge John Feikens

(d) CBS’s 60 Minutes

(e) all of the above

No, it’s not (e). That kind of guess may fly on the SAT but not here.

The tobacco industry? Not really, unless you believe the First Amendment, properly applied, means no one
has a protectable interest in their reputation. The tobacco industry obviously spends more in legal fees each
year than their reputation is worth, but, small thing that it is, they treasure it and they are welcome to it.

Hazel O’Leary? Get serious. A run-of-the-mill Clinton appointee who has so far managed to avoid having
her own special prosecutor, she is notable only for the frequent trips she takes out of Washington at tax-
payer expense, including a number of foreign junkets. What normal American can blame her for wanting to
get out of town? While it’s true she spent $45,000 of your money to compile what some call a Nixon-like
“enemies list” of unfriendly reporters, that kind of money is barely a blink of the eye in Washington. Admit it,
were you really shocked to learn that a public official kept lists of friendly and hostile reporters?

Judge John Feikens is the wrong answer also, but picking him shows your sophistication in this area and,
accordingly, you get extra credit if you knew he is the judge who issued the patently unconstitutional prior
restraint against Business Week and its story on Procter & Gamble’s lawsuit against Bankers Trust. Indeed,
but for the crew at 60 Minutes, Feikens would have been the correct answer. A Nixon appointee who
barred Business Week from publishing a story with documents legally obtained by its journalists, he never
once cited the landmark Pentagon Papers case in his decision, thus enshrining forever the principle that
avoiding embarrassment to a leading financial institution will trump the First Amendment where national
security will not.

So, that leaves only one choice: 60 Minutes, the oldest and most respected investigative journalism broad-
cast. Still, it’s possible to blame Feikens’s ruling for 60 Minutes being the correct answer. That’s because
New York media types and their lawyers were talking about little else in early November. Feikens threw out
a heretofore inviolate rule: no prior restraints on publication. Period. Hence, it fell to 60 Minutes’s legendary



Mike Wallace to come to the rescue of the First Amendment as the Business Week lawyers and as his own
CBS lawyers had not. Unfortunately, instead of protecting freedom of the press, the heedless, hubris-ridden
Wallace has done it great harm.

A brief history: 60 Minutes prepared a story on the tobacco in-dustry. One of their confidential sources was
a former Brown & Williamson Corp. vice president, Jeffrey Wigand. In the story, which never aired,
Wigand accused his former employer of using an additive in pipe tobacco that causes cancer in laboratory
animals and of dropping plans to develop a new, safer cigarette. Wigand was, as you might expect, a
disgruntled former employee. He had been fired by Brown & Williamson in 1993, and pursuant to a post-
employment settlement agreement that restored his severance package and health care benefits, he agreed
to what his lawyer terms “a Draconian confidentiality agreement.”

When that agreement was reviewed by CBS lawyers, they recommended against airing the Wigand portion
of the story because they believed Wigand would be violating his confidentiality agreement, and CBS might
be sued by Brown & Williamson for interfering with its agreement with Wigand and inducing him to breach
it. CBS executives, including CBS news president Eric Ober, followed their lawyers’ advice.

So far, so good. As a libel lawyer who has advised both print and broadcast media prior to publication, I
can assure you this was no big deal. It happens all the time. Sometimes the client takes your advice. Some-
times it doesn’t. What happened next, however, will have a lasting and chilling effect on journalism and the
First Amendment, especially business journalism.

Don Hewitt, executive producer of 60 Minutes, and Mike Wallace, principal correspondent on the tobacco
story, went public with their complaints about the CBS decision, including the fact that it was based on
lawyers’ advice. They did so after apparently not prevailing in internal corporate discussions.

Hewitt was grudgingly accepting of the decision. “That doesn’t make me proud, but it’s not my money. I
don’t have $15 billion. That’s Larry Tisch,” he said, referring to CBS’s chairman and largest shareholder.

Mike Wallace, by contrast, was off the wall. “It’s the first time that we really feel...let down by my com-
pany.” The sky was falling, and the First Amendment was in jeopardy because CBS had dared to follow the
admittedly cautious advice of its cowardly lawyers. “It became so obvious...we were simply dead wrong,
that we were caving in.” A media frenzy ensued, as only the media can do it. Nightline devoted an entire
show to the subject. So did Charlie Rose. Likewise CNN’s Reliable Sources. A critical New York Times
editorial followed. Journalists learned a new phrase, “tortious interference with a contract.” Most admitted
they had no idea what it meant, but agreed that CBS had been cowardly in caving to the tobacco industry.

Wallace, however, was less than forthcoming in his description of the facts. As The Wall Street Journal
subsequently revealed, Wallace had not disclosed that: 1) CBS promised Wigand that the interview would
not be aired without his permission; 2) he had previously been paid $12,000 as a consultant for help on an
earlier 60 Minutes report; 3) CBS had agreed to indemnify him against any libel action resulting from the
broadcast; and 4) CBS had refused Wigand’s request to indemnify him against any legal action against him
based upon his breach of contract with Brown & Williamson.

Wallace not only failed to reveal this additional information publicly, he also kept it from his colleague,
Morley Safer, whom he induced to appear on The Charlie Rose Show in defense of the First Amendment.
The hapless Safer asserted on the show that the source “wasn’t paid, he wasn’t threatened, he wasn’t
promised anything other than an opportunity...to exercise his First Amendment rights” on 60 Minutes. When
Safer later found out all the facts, he apologized to Charlie Rose and his audience and publicly criticized



Mike Wallace for having “sandbagged” him by deliberately suppressing the facts, leaving him “twisting
slowly in the wind.”

Wait. It gets worse. Someone at 60 Minutes then leaked to the New York Daily News the script of the
unaired show, including the segment of the interview with Jeffrey Wigand, whom the Daily News identified
for the first time, as the confidential source. The next day, CBS agreed to what they had previously refused
to do: indemnify Wigand against a legal action by his former employer for breach of contract. Good thing for
Wigand, because the day after that Brown & Williamson filed a breach of contract, theft, and fraud com-
plaint against Wigand in state court in Kentucky. The judge in the suit promptly issued a temporary restrain-
ing order prohibiting Wigand from revealing any further information about his employer, as Wigand was
scheduled to give a deposition November 29 in a Mississippi case against tobacco manufacturers. The
Mississippi court ordered him to testify anyway.

Lost in all the furor was the one thing that interested journalists and their lawyers in the first place about the
dispute: Could companies shut off their employees’ access to journalists through invoking a standard
confidentiality clause in employment agreements? When this was the only question—before all the details
came out—the CBS lawyers looked timid. The theory was untested in court, and a company’s rights in this
regard had never been balanced against the First Amendment rights of the press. But, coming as it did on
the heels of Judge Feikens’s prior restraint against Business Week, journalists and their lawyers were
understandably concerned.

But for Mike Wallace’s massive ego and poor judgment, they shouldn’t have been that worried. Not every
intentional interference with a contract is improper or illegal. In determining whether interference is improper,
a court would consider, among other things, the nature and motive of the journalist’s conduct; the interests of
the other party to the contract with which the journalist’s conduct interfered; and the interest sought to be
advanced by the journalist, as well as the interest of society in promoting and protecting the freedom of the
press as weighed against the contractual interests of the company.

Moreover, there’s a special defense to a wrongful interference action based on giving the source honest
advice within the scope of a request for the advice. So, for example, if the source asks whether his conduct
will violate an agreement he has with his employer, lawyers for the news organization can offer their “honest
advice” to the contrary—if that indeed is the case.

But the better advice to a news organization is not to get involved in counseling a source on his legal obliga-
tions. Indeed, the best defense a news organization can have against a tortious interference with contract
claim is ignorance: We didn’t know our source was bound by a confidentiality agreement. If you don’t know
it exists, you can’t induce a breach.

All of this leads to the best advice to give journalists newly educated to the perils of tortious interference
with a contract: “Don’t ask, don’t tell.”

Don’t ask your sources whether they’re under any contractual prohibitions. Prior to the 60 Minutes affair, it
wouldn’t have occurred to most journalists or their lawyers to ask a whistle blower if he had an employment
contract or other agreement that prohibited him from blowing the whistle. It simply wasn’t on their radar
screens. Now, thanks to the irresponsibility of the 60 Minutes journalists, it’s on everyone’s mind, including
companies who want to keep their employees from talking to the press.

“Don’t tell” means that if your lawyers tell your superiors not to run a story for a particular reason, don’t
whine to the world about what the lawyers did. Don’t emulate irresponsible journalists such as Mike



Wallace and Don Hewitt by taking an internal dispute public when it doesn’t go your way. By violating
“don’t tell,” all Mike Wallace has done is validate that his ego is more important to him than the First
Amendment.

What he set in motion, with all the resulting publicity, will in fact have a chilling effect on a free press because
more companies will now try to duplicate what Brown & Williamson did. They won’t be successful most of
the time, but Mike Wallace sure as hell has made the job of media lawyers a lot tougher. It’s a sign of how
important 60 Minutes is to CBS financially that nothing has apparently been done by CBS to Wallace
because of his conduct. If it were me, and there were a good behavior clause in Wallace’s contract, I’d
offer him the option of resigning or paying CBS’s legal fees defending the source he helped burn.

Contributing Editor Michael McMenamin (WalterHav@aol.com) is a lawyer in Cleveland.


