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Tobacco Row

A “don'task, don'ttell” policy for journdists
By Michael McMenamin

In the past few months, who has donethe most harm to First Amendment freedoms? Thisisasophisticated
test, so pay attention. Wasit:

(a) thetobacco industry

(b) Energy Secretary Hazel O’ Leary

(c) U.S. Digtrict Court Judge John Fetkens

(d) CBS's60 Minutes

(e) dl of theabove

No, it'snot (€). That kind of guessmay fly onthe SAT but not here.

Thetobacco industry? Not redlly, unlessyou believe the First Amendment, properly applied, meansno one
hasaprotectableinterest intheir reputation. Thetobacco industry obvioudy spendsmoreinlega feeseach
year than their reputation isworth, but, small thingthat itis, they treasureit and they arewelcometoit.

Hazel O’ Leary?Get serious. A run-of-the-mill Clinton appointee who has so far managed to avoid having
her own specia prosecutor, sheisnotableonly for thefrequent trips shetakes out of Washington at tax-
payer expense, including anumber of foreign junkets. What norma American can blame her for wantingto
get out of town?Whileit’strue she spent $45,000 of your money to compilewhat somecall aNixon-like
“enemieslist” of unfriendly reporters, that kind of money isbarely ablink of theeyein Washington. Admit it,
wereyou redly shockedtolearnthat apublic officia kept listsof friendly and hostilereporters?

Judge John Felkensisthewrong answer a so, but picking him showsyour sophigtication in thisareaand,
accordingly, you get extracredit if you knew heisthejudgewhoissued the patently uncongtitutiona prior
restraint against Business Week and itsstory on Procter & Gambl €' slawsuit against Bankers Trust. Indeed,
but for the crew at 60 Minutes, Feikenswould have been the correct answer. A Nixon appointee who
barred Bus ness\Week from publishing astory with documentslegally obtained by itsjournaists, he never
once cited thelandmark Pentagon Paperscasein hisdecision, thusenshrining forever the principle that
avoiding embarrassment to aleading financid ingtitution will trump the First Amendment wherenational
security will not.

So, that leaves only one choice: 60 Minutes, the ol dest and most respected investigative journalism broad-
cast. Still, it’ spossibleto blame Feikens sruling for 60 Minutes being the correct answer. That’sbecause
New York mediatypesand their lawyersweretaking about little elsein early November. Feikensthrew out
aheretoforeinviolaterule: no prior restraintson publication. Period. Hence, it fell to 60 Minutes slegendary



Mike Wallaceto cometo therescue of the First Amendment asthe Business Week lawyersand ashisown
CBSlawyershad not. Unfortunately, instead of protecting freedom of the press, the heedl ess, hubris-ridden
Wallacehasdoneit great harm.

A brief history: 60 Minutes prepared astory on thetobacco in-dustry. One of their confidential sourceswas
aformer Brown & Williamson Corp. vice president, Jeffrey Wigand. In the story, which never aired,
Wigand accused hisformer employer of using an additivein pipetobacco that causes cancer inlaboratory
animalsand of dropping plansto devel op anew, safer cigarette. Wigand was, asyou might expect, a
disgruntled former employee. He had beenfired by Brown & Williamsonin 1993, and pursuant to apost-
employment settlement agreement that restored his severance package and health care benefits, he agreed
towhat hislawyer terms* aDraconian confidentiality agreement.”

When that agreement wasreviewed by CBSlawyers, they recommended against airing the Wigand portion
of thestory becausethey believed Wigand would beviolating hisconfidentiaity agreement, and CBSmight
be sued by Brown & Williamson for interfering with its agreement with Wigand and inducing himto breach

it. CBSexecutives, including CBS news president Eric Ober, followed their lawyers advice.

Sofar, sogood. Asalibel lawyer who has advised both print and broadcast mediaprior to publication, |
can assureyou thiswasno big deal. It happensall thetime. Sometimesthe client takesyour advice. Some-
timesit doesn't. What happened next, however, will havealasting and chilling effect onjournalism andthe
First Amendment, especidly businessjournaism.

Don Hewitt, executive producer of 60 Minutes, and Mike Wallace, principal correspondent on thetobacco
story, went public with their complaintsabout the CBS decision, including thefact that it wasbased on
lawyers advice. They did so after gpparently not prevailing ininterna corporate discussions.

Hewitt was grudgingly accepting of thedecision. “ That doesn’t make me proud, but it’ snot my money. |
don't have$15billion. That'sLarry Tisch,” hesaid, referringto CBS'schairman and largest sharehol der.

MikeWallace, by contrast, wasoff thewall. “ It'sthefirst timethat weredly fedl...let down by my com-
pany.” Thesky wasfaling, and the First Amendment wasin jeopardy because CBShad dared tofollow the
admittedly cautiousadviceof itscowardly lawyers. “ 1t became so obvious...wewere s mply dead wrong,
that wewerecavingin.” A mediafrenzy ensued, asonly themediacan doit. Nightlinedevoted an entire
show to the subject. So did Charlie Rose. Likewise CNN’sReliable Sources. A critical New York Times
editorial followed. Journalistslearned anew phrase, “ tortiousinterferencewith acontract.” Most admitted
they had noideawhat it meant, but agreed that CBS had been cowardly in caving to the tobacco industry.

Wallace, however, waslessthan forthcoming in hisdescription of thefacts. As The Wall Sreet Journal
subsequently revealed, Wallace had not disclosed that: 1) CBS promised Wigand that theinterview would
not be aired without hispermission; 2) he had previously been paid $12,000 asaconsultant for help onan
earlier 60 Minutesreport; 3) CBS had agreed to indemnify him against any libel action resulting from the
broadcast; and 4) CBS had refused Wigand' srequest to indemnify him against any legal actionagainst him
based upon hisbreach of contract with Brown & Williamson.

Wallacenot only failed to reved thisadditional information publicly, heaso kept it from hiscolleague,
Morley Safer, whom heinduced to appear on The Charlie Rose Show in defense of the First Amendment.
The hapless Safer asserted on the show that the source “ wasn't paid, hewasn'’t threatened, hewasn't
promised anything other than an opportunity...to exercise hisFirst Amendment rights” on 60 Minutes. When
Safer later found out all thefacts, he apol ogized to Charlie Roseand hisaudienceand publicly criticized



MikeWallacefor having “sandbagged” him by ddliberately suppressing thefacts, leaving him“twisting
dowly inthewind.”

Wait. It getsworse. Someone at 60 Minutesthen leaked to the New York Daily Newsthe script of the
unaired show, including the segment of theinterview with Jeffrey Wigand, whom the Daily Newsidentified
for thefirst time, asthe confidential source. The next day, CBS agreed to what they had previoudy refused
to do: indemnify Wigand against alegal action by hisformer employer for breach of contract. Good thing for
Wigand, becausetheday after that Brown & Williamson filed abreach of contract, theft, and fraud com-
plaint against Wigand in state court in Kentucky. Thejudgein thesuit promptly issued atemporary restrain-
ing order prohibiting Wigand from revealing any further information about hisemployer, asWigand was
scheduled to give adeposition November 29 inaMississippi case against tobacco manufacturers. The
Mississippi court ordered himto testify anyway.

Lostinall thefuror wasthe onething that interested journalistsand their lawyersin thefirst place about the
dispute: Could companies shut off their employees accessto journdiststhroughinvoking astandard
confidentiaity clausein employment agreements? When thiswasthe only question—beforedl thedetails
came out—the CBSlawyers|ooked timid. Thetheory wasuntested in court, and acompany’srightsinthis
regard had never been balanced against the First Amendment rights of the press. But, coming asit did on
the heelsof Judge Feikens sprior restraint against BusinessWeek, journalistsand their lawyerswere
understandably concerned.

But for Mike Wallace' smassive ego and poor judgment, they shouldn’t have beenthat worried. Not every
intentional interferencewith acontract isimproper or illegd . In determining whether interferenceisimprope,
acourt would consider, among other things, the nature and motive of thejournalist’s conduct; theinterests of
the other party to the contract with which thejournalist’sconduct interfered; and theinterest sought to be
advanced by thejournaist, aswell astheinterest of society in promoting and protecting thefreedom of the
press asweighed against the contractual interests of the company.

Moreover, there' saspecia defenseto awrongful interference action based on giving the source honest
advicewithin the scope of arequest for the advice. So, for example, if the source askswhether hisconduct
will violate an agreement he haswith hisemployer, lawvyersfor the news organi zation can offer their “ honest
advice’ tothe contrary—if that indeed isthe case.

But the better adviceto anewsorganizationisnot to get involvedin counseling asource on hislegal obliga
tions. Indeed, the best defense anews organi zation can have against atortiousinterferencewith contract
claimisignorance: Wedidn't know our source was bound by aconfidentiality agreement. If you don’'t know
it exists, you can't induce abreach.

All of thisleadsto the best adviceto givejournaists newly educated to the perilsof tortiousinterference
withacontract: “Don’'t ask, don’ttell.”

Don't ask your sourceswhether they’ reunder any contractua prohibitions. Prior to the 60 Minutes affair, it
wouldn’t have occurred to most journalistsor their lawyersto ask awhistle blower if he had an employment
contract or other agreement that prohibited him from blowing thewhistle. It smply wasn't on their radar
screens. Now, thanksto theirresponsibility of the 60 Minutesjourndists, it’son everyone' smind, including
companieswho want to keep their employeesfromtaking to the press.

“Don’'ttell” meansthat if your lawyerstell your superiorsnot to run astory for aparticular reason, don’t
whineto theworld about what thelawyersdid. Don’'t emulateirresponsiblejournaistssuch asMike



Wallaceand Don Hewitt by taking aninterna dispute public whenit doesn’t go your way. By violating
“don’ttdl,” dl MikeWallace hasdoneisvalidatethat hisegoismoreimportant to himthanthe First
Amendment.

What he setinmotion, withal theresulting publicity, will infact haveachilling effect on afree pressbecause
more companieswill now try to duplicatewhat Brown & Williamson did. They won't be successful most of
thetime, but Mike Wallace sure ashell hasmadethejob of medialawyersalot tougher. It'sasign of how
important 60 Minutesisto CBSfinancially that nothing has apparently been doneby CBSto Wallace
because of hisconduct. If it wereme, and therewere agood behavior clausein Wallace' scontract, I'd
offer him the option of resigning or paying CBS 'slega feesdefending the source he helped burn.

Contributing Editor Michael McMenamin (WalterHav@aol .com) is a lawyer in Cleveland.



