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In this newdletter, Walter & Haverfield LLP brings
you news and reminders of severa fast-gpproaching
changesin regulations and reimbursement affecting
health care providers.

2005 M edicar e Physician Fee Schedule

The Centersfor Medicare and Medicaid Services
(CMS) published the final 2005 Medicare fee
schedule rule on November 15, 2004, with severd
important changes as noted for different provider
types. Most changes are effective January 1, 2005.

Providers of Physical Therapy

The final rule significantly restricts physical
therapy services provided “incident to” aphysician’s
professional service by requiring physical therapy
to be provided by aphysical therapist. Thismeans
that physicians can no longer bill for physical
therapy provided by chiropractors, athletic
trainers, PT assistants, etc. working under the
physician’s direct supervision. CMS intends to
issue guidance by March 1, 2005, to avoid
disruption of practices but intends for this
requirement to immediately go into effect.

Physicians and Groups
that contract with Physicians

The final rule codifies Medicare reform act
changes governing how physicians and non-
physician practitioners may reassign Medicare

benefits outside an employment relationship. The
rule requires the billing entity to provide the
physician access to Medicare claims and imposes
joint and several liability for any Medicare
overpayments on both parties.

Medicare recently rescinded its billing instruction
requiring groups that bill for “incident to” services
to use the number at the physician on the premises
supervising the “incident to” service, instead of
the attending physician. This policy affects how a
group credits a physician for services provided
“incident to” the physician’s professional service.

DME Suppliers

CM S decided not to implement the provisions
in the Medicare reform act requiring a face-to-
face exam by a physician or non-physician
practitioner for all orders and renewals of durable
medical equipment (DME). The DMEPOS fee
schedule implements the provisions in the
Medicare reform act that reduce Medicare
payments to the median Federal Employee Health
Benefit Plan price for certain oxygen and oxygen
equipment, diabetic lancets and testing strips,
hospital beds and air mattresses.

The Program Advisory and Oversight
Committee is meeting to advise CM S on options
for implementing DMEPOS quality standards
and the transition to competitive bidding,
beginning in 2007.



Stark Il Phasell
Referring Physicians/Group Practices

Several changes in the new Stark |l rule
went into effect on July 26, 2004, notably
changes in hospital recruitment packages and
group practice ancillary ownership. Entities
that relied on prior interpretations under the
old rule may be protected until October 26,
2004; however, beyond that date, an exception
under the new rule must be met for all financial
arrangements between a referring physician
(or immediate family member) and an entity
that bills for certain designated health services
covered by Medicare.

The list of the Designated Health Services
regulated by Stark continuesto be revised. Now,
Dexa scans are on the list, but PET scans still
are not, although CMS has stated it will study
that area.

Significant restrictions have occurred in
recruitment packages offered by hospitals to
group practices to recruit a new physician,
including a prohibition on restrictive covenants
and changes in how practice costs are allocated
for income guarantees. These packages may
need to be reviewed and reformed to meet the
new rules.

To qualify for ancillary ownership, physicians
must meet important new |ocation requirements
for ancillary services. Also, groups should
establish methods for productivity bonusesin
advance. Internal billing records used to
apportion these services under Stark may need
to be reviewed. The group must decide how it
will allocate the income and bonus physicians
before the revenue is collected.

Medicare Appeals
All Providers and Physicians, Consultants

The Medicare reform act made numerous
changes to the Medicare appeals processes that
are in various stages of implementation. A
provision tucked into the voluminous act limits
the types of issues that can be appealed to the
Administrative Law Judge (ALJ) level.

Effective October 1, 2004, providers and
suppliers must provide afull and early presentation
of evidence at the fair hearing stage. This change
means that providers appealing Medicare denias
must introduce at the fair hearing stage all evidence
necessary to make arguments that may later be
asserted at the ALJlevel, including documentation
of services.

Frequently, providers and consultants first seek
legal counsdl after afair hearing. ALJsare lawyers
and are often better equipped to understand
arguments that challenge the legal basis of a
Medicare rule and whether it was applied
retroactively, whether the waiver of liability and
without fault rules were properly considered,
challengesto Statistical extrapolations, or arguments
that a Medicare instruction is not binding on the
provider. If the evidence needed is not placed on
the hearing record, the ALJ may be precluded
from overturning adenial based on the evidence.

A recent federal court ruling in California
shows how Medicare denials can be overturned
based on a provider challenge to carrier
documentation requirements. In Maximum
Comfort, Inc. v. Thompson, a DME supplier
challenged a Medicare overpayment demand
that had been based on a lack of medical
necessity documentation, including patient
records. The court held that Congress clearly
intended that the Certificate of Medical Necessity
(CMN) contain all medical necessity
documentation required for DME, and that
Medicare therefore had no statutory authority
to require suppliers to obtain patient medical
records to prove whether DME is medically
necessary. As a result, the supplier could rely
on the CMN documentation.

Antitrust Scrutiny
Networks of Providers

Reports have recently circulated regarding
surveys from payers such as United and Anthem
designed to review provider compliance with
the antitrust laws. When services covered by
third parties are furnished through networks of
competing providers (e.g., IPAs, PHOs) the
network must meet the antitrust requirements



for financial or clinical integration or
appropriately use the messenger model.

Network contracts also must provide pro
competitive benefits or efficiencies. Recently, a
Texas network was found to have violated the
FTC Act by engaging in horizontal price fixing.
Careful scrutiny of network arrangements and
payer communications is advised.

CIGNA Settlement
Physicians/Group Practices

Physicians, physician groups and IPAs have
until February 18, 2005, to file a proof of claim
under one of the CIGNA class action settlement
funds. These fundsresolve claims against CIGNA
that it downcoded, bundled or denied physician
claims based on medical necessity or improper
billing edits. The choiceis between a per physician
fund that requires no supporting documentation
but is capped at $30M, or any of the three unlimited
funds that pay damages for specific denial and
payment reductions based on the documentation
submitted with the proof of claim.

Physicians who filed claims with CIGNA,
Aetna, Anthem or United arelikely eligible. Please
contact us for an article on the CIGNA funds or
more information if you think you may be dligible.

HIPAA Security Rule
Covered Entities

The compliance deadlinefor the HIPAA Security
Ruleis April 20, 2005, for all Covered Entities,
except small health plans who have an additional

year. The Security Rule sets standards for
establishing safeguards of protected health
information that isin electronic form (‘*e-PHI™).
Covered Entities must also have a Business
Associate agreement that reflects the Security
Rule requirements.

Tax Issues
Tax Payors and those who contract
with Tax-Exempt Entities

Individuals receiving compensation from certain
tax-exempt entities, in particular §501 (c)(3)
nonprofit hospitals, should be aware of a new
Internal Revenue Service enforcement initiative.
The Service is examining the compensation
practices and Form 990 returns of these entities
to ascertain whether excess compensation and
benefits have been paid to officers and insiders.
Anyonefound to be adisqualified person receiving
excessive compensation and benefitsis subject to
an excise tax of up to 225% of the excess under
the IRS Intermediate Sanction rules.

Findly, theWater & Haverfield Tax and Wesalth
Management Group has prepared a newsl etter on
the provisions in the new tax bill approved by
Congress on October 11, 2004 which affect
deferred compensation plans or employment
agreements with elective referrals. Let us know if
you would like to receive a copy.

Keeping up with regulations affecting health care
practitioners and providers can be an arduous
task. For questions regarding any of these changes,
please contact Amy Leopard Woodhall at 216-928-
2889 or your regular Walter & Haverfield attorney.

For more information on these or other Health Care Regulatory issues, please contact one of our Health Care Attorneys:
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